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Advertising Contract Signed Cashier Not 
Binding Bank 


The Cashier small bank has authority, merely 
virtue the office which holds, obligate the bank 
$500 advertising contract with directory company for 
period five years. the cashier signs such contract with- 
out having been authorized the board directors, 
the bank will not liable the contract. This was decided 
the Supreme Court Iowa Ashland Towson Corpora- 
tion West Side Savings Bank, 248 Rep. 336. 

The contract this case was the following form: 


Bankers Manual 
Ashland Towson Corporation, 
annual, $1.00, pocket directory 
Banks the United States. 

offer feature the undersigned’s bank 
this manual for five years, for Five Hundred ($500) Dollars, 
five installments $100 payable delivery one copy annually. 
The acceptor this offer agrees that irrevocable, and the 
Notice the bottom this contract part this offer. 

Ashland Towson Corporation. 


The undersigned has read and the above offer and author- 
izes the Ashland Towson Corporation prepare and publish 
announcement descriptive the bank future issues their 

Bankers Manual 

Our Bank known West Side State 

Savings Bank 
Our main counting rooms are West Side, Iowa 
Branch offices 
were established the year 
Clearance House Number 2045 
Capital $50000.00 
Surplus 
Undivided Profits $1500.00 
Deposits $25000.00 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1000. 
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Our officers are Thiedeman, Pres. Miller, Jr. Gustav 
Gradert, Vice Pres., Frank Hoffman Cashier, 
Pearl Wickelsen Teller. 

feature the following banking activities 

deal the following securities 

invite the following class banking business General Banking 

are depositories for the following funds 

solicit collections and commercial inquiries, requiring cts. for 

presenting drafts, and cts. for credit opinions. 

Our banking correspondents are 

First Natl. Chg. Stk. Yds. Natl. Chg. 

Live Stock Natl. Omaha. 

Merch. Natl. Cedar Rapids. 


are members the following bank associations Banker Assn. 


Herewith our last published statement issued (date) from which 
you may select needed data. 
City. West Side, Iowa 
Frank Hoffmann 
Signature Authorized executive. 
Cashier. 
Official 
Date Sept. 13, 1929 


Manual for advertising; Space 
limited half page, sold sliding scale $200 for one year, 
$175 year for two, $150 year for three, $125 year for four, 
$100 year for five years’ continuous service. 

Our offer made five year basis, subject adjustment 
the foregoing rates for services rendered, should liquidation, breach 
contract developments justify cancellation. 
Ashland Towson Corporation. 


After the contract had been running for two years the 
directory company brought suit against the bank recover 
the sum $200 alleged due for that period. will 
noted that the cashier signed only his own name and not that 
the bank the contract. testified that thought 
that was signing questionnaire about the bank’s business 
and did not know that was the form advertising 
contract. 

The court passed the question whether there was 
defense this ground and gave its decision favor the 
bank the ground that the making the contract, assuming 
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that the cashier had intended make contract, was outside 
the cashier’s 

The village which the bank was located had popula- 
tion people. The bank’s capital, which had originally 
been $50,000, had been reduced $25,000. 

deciding favor the bank, the court said: 


The question for consideration whether not “Frank Hoff- 
mann, cashier,” had any authority enter into alleged agreement 
bind his bank advertising contract running for period 
five years expense $500. 

This involves the question what expenses can incurred 
the cashier the defendant bank without authority from the board 
directors. Under the laws this state, “the business such 
banks shall managed board directors not less than five, 
all whom shall shareholders,” etc. Code, 9163. 

This statute contemplates that the business bank shall con- 
ducted its board directors. The evidence shows that all unusual 
matters were always taken the directors. conceded that 
the ordinary present current expenses bank may incurred 
the cashier. The law well settled that cashier has authority 
conduct the ordinary affairs the bank, and such matters are 
conducted him under usage, custom, practice the bank, 
the course its business, and when authorized the board. 
When acting the bank bound their acts. 

But when the cashier bank attempts enter into contracts 
which are not accordance with the ordinary usage, custom, and 
practice, and when acts beyond the apparent scope his author- 
ity, and when not authorized the board directors, 
his acts will not bind the 

526 said: “Although every bank officer, including 
every director, agent, the acts. directors are regarded 
corporate acts, while those other officers are governed the 
general rules agency. They have authority act accordance 
with the general usage, practice, and course their business, and 
when thus acting they bind their bank favor third persons who 
have knowledge any narrower limitation their power. When 
they act beyond this sphere, they must ordinarily act authority 
resolution the directors, according special usage custom; 
and individuals who are doing business with them are bound their 
peril what extent unusual power has been confided such officers 
agents, and cannot hold the bank bound unauthorized acts 
which the bank did nothing hold out that the necessary author- 
ity existed.” 

“The cashier bank its chief executive officer. Still but 
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agent the bank and his acts are governed the general rules 
applicable agents, and exceeds his authority his acts will not 
bind the bank.” 344. 

Schneitman Noble, Iowa, 120, 224, 225, Am. 
St. Rep. 467, said: “In the absence more general authority, 
the cashier would restricted his power bind his principal 
the doing such acts are usually performed persons who 
occupy the position held. other words, the absence proof 
special authority, Gundrum [cashier] must held have had 
power bind his employer only acts done the usual and ordi- 
nary course business. Appellant was depositor, and the notes 
were turned over payment the deposit. not think that 
bank depositors are usually paid that manner, and there 
showing that was the ordinary method adopted Danford. 
was the owner the bank which Gundrum was cashier. 

bank not acts which are not within the apparent 
scope the cashier’s authority, and which are neither authorized nor 

the case Bankers’ Utilities Co. Farmers’ Bank Union 
258 17, 19, was held that the cashier had 
authority, such, enter into advertising contract, binding 
the bank purchase large number small advertising “pocket 
banks” expense $650, without action the board direc- 
tors. that case the court says: the instant case the bank 
had never approved similar conduct such cashier; simply allowed 
the cashier buy the necessary supplies run the routine the 
bank from day day; had never authorized him engage 
expensive advertising scheme profit-making sales pocket banks 
other devices novelties. not shown that any such authority 
beyond the statutory functions cashier had become sanctioned 
custom. true, already said, the cashier may employ the 
necessary means accomplish the powers granted him, but 
not think that this transaction may considered necessary 
means accomplish the cashier’s granted powers.” 

the case United States City Bank Columbus, How. 
356, 364, Ed. 130, was held that letter written the 
cashier the bank stating that the bearer was authorized contract 
behalf the bank, for the transfer funds for the government, 
does not come within his duties authority, cashier, and does 
not bind the bank. that case the court said: court defines 
the cashier the bank executive officer, whom its debts 
are received and paid, and its securities taken and transferred, and 
that his acts, binding upon bank, must done within the 
ordinary course his duties. His ordinary duties are keep all 
the funds the bank, its notes, bills, and other choses action, 
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used from time time for the ordinary and extraordinary exigen- 
cies the bank. usually receives directly, through the sub- 
ordinate officers the bank, all moneys and notes the bank, 
delivers all discounted notes and other securities when they have 
been paid, draws checks withdraw the funds bank where they 
have been deposited, and, the executive officer the bank, trans- 
acts most its business. The term ordinary business, with direct 
reference the duties cashiers banks, occurs frequently Eng- 
lish cases, and the reports the decisions our State courts, and 
one them has been judicially allowed comprehend 
contract made cashier, without express delegation power 
from board directors so, which involves the payment 
money, unless such has been loaned the usual and custom- 
ary way. Nor has ever been decided that cashier could purchase 
sell the property, create agency any kind for bank 
which had not been authorized make those whom has 
been confided the power manage its business, both ordinary and 
extraordinary. The case before one which cashier acts 
alone, and which testifies that did without any consulta- 
tion with the president directors the company, and which 
they had information from him the transaction until after the 
failure Miner pay the money New Orleans. cannot 
pretended that the directors, whole, any one them, 
except Miner, consented the cashier’s designation Miner for any 
such purpose was concluded between them, induce the Secretary 
believe that Miner was the agent the bank, either buy stock 
the United States enter into contracts for the transmission 
money, free charge, those posts where the United States should 

Appellant (plaintiff) cites number cases bear out their 
contention that the acts the cashier signing the alleged contract 
were within the apparent scope his authority. some these 
cases, however, was shown that the acts the cashier were clearly 
within the ordinary apparent scope his duties, because they related 
the obligation the bank upon certain negotiable 
others, authority was granted the board directors; 
and, still others, that the acts the cashiers were sanctioned 
long-standing usage, practice, custom the bank. 

There nothing the case bar show that such contract 
had ever been entered into before between the bank and plaintiff, 
any one else; such custom practice was shown. Under the law 
announced the cases hereinabove mentioned, the cashier had 
power incur only the ordinary current expenses the bank. 
also appears from the evidence that all unusual matters were 
always taken the board directors. cannot said 
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because cashier has authority incur current ordinary present 
expenses, for current light, heat, and present advertising, also 
has authority enter into advertising contract involving 
expense $500 for five-year period. The size the bank, the 
size the town, the capital stock the bank, and the nature its 
business, and the Iowa statute, placing the management its busi- 
ness the board directors, are all matters consideration. 
capital stock the defendant bank was only $25,000; the bank was 
located country village 341 people. our opinion, such 
contract under such circumstances would extraordinary con- 
tract calling for attention the board. the cashier bank, 
under such circumstances, without authority the board, could 
enter into contract for five-year period, could also enter into 
one for twenty years, which would the life ordinary corpo- 
ration. Such contract would not ordinary contract within 
the duties cashier. our holding, therefore, that this con- 
tract was extraordinary, and, under the law and under the evidence, 
should have been submitted the board directors before was 
entered into. 

believe the cashier was acting beyond the scope his author- 
ity entering into it. This may close case, but believe the 
findings the trial court holding that the cashier exceeded his 


authority correct; and the contract not binding the defendant 
bank. 


The judgment therefore affirmed. 


Liability Bank for Officer’s Slander 


bank, like any corporation, may held liable damage 
for slander uttered officer agent where the slanderous 
words are spoken the officer agent the scope his 
employment and the course transacting the business 
the bank. 

recent case decided the Supreme Court North 
Carolina, Oates Wachovia Bank Trust Company, 169 
Rep. 869, attorney brought suit against the bank 
recover damages for slander, alleging that the assistant trust 
officer and secretary the bank declared, the presence 
other persons, that the plaintiff’s “check good.” The 
judge, before whom the case was tried, dismissed the case 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §699. 
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the close the plaintiff’s evidence and the plaintiff appealed. 
Upon the appeal, was held that there was sufficient 
evidence raise question for the jury decide. The judg- 
ment was accordingly reversed. case was sent back for 
new trial. 
The facts involved are stated follows: 


The record discloses that April 1931, the plaintiff, licensed 
attorney, who lives Hendersonville, gave Powers, chief 
police that city, check for $200 drawn upon the Commercial 
National Bank Charlotte, C., made payable the order 
“cash,” and requested, the time, that the check not cleared 
through Hendersonville bank. 

short time thereafter the chief police was Asheville, and, 
knowing that the Wachovia Bank Trust Company had, the past, 
looked after the plaintiff’s business Hendersonville, presented said 
check the teller and asked that cashed. first the teller 
started cash the check, but, before doing so, went back the desk 
where Walker, assistant trust officer and assistant secretary 
the corporate defendant, was sitting, and, after conversing with him, 
called the chief police over Walker’s desk. 

Walker said Powers rough tone voice and loud enough 
heard employees and customers the bank present the 
lobby, know William Oates’ check good.” Powers replied 
that the check had been given him the instance Mrs. Oates, 
and for reasons satisfactory himself knew was good. Walker 
replied, “Well, all they have what they get from the old lady,” 
“beat the old lady out of.” Powers, continuing, testified: seemed 
that was mad Mr. Oates; did not have any use for him and said 
good. His manner was not all pleasant.” 

Powers took the check from Walker’s hand with the statement, 
will get cashed somewhere stopped Fletcher his 
way home and had the check cashed the bank there. was duly 
paid the drawee bank upon presentation, and was good the time 
its execution and delivery. 

was further evidence that plaintiff’s mother had executed 
living trust with the corporate defendant, and had sought, one 
two occasions, modify for the benefit the plaintiff, but 
the corporate defendant had declined consent such modification, 
and the said Walker was familiar with said trust agreement 
and acquainted with the affairs said trust estate. 

alleged that the animus the defendants arises from 
desire deprive the plaintiff certain rights under this trust 
agreement. 
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The following the opinion the court: 


STACY, the words, “You know William Oates’ check 
good; all they have what they get from the old lady, beat 
the old lady out of,” viewed the light the circumstances under 
which they were spoken, fairly susceptible the meaning, within the 
understanding those whom they were addressed published, 
that the speaker meant charge, and, fair intendment, did 
charge, the maker with having uttered worthless check? think 
so. Castelloe Phelps, 198 454, 152 163. 

misdemeanor for any person knowingly utter worth- 
less check this state. Chapter 62, Public Laws 1927; State 
Yarboro, 194 498, 140 216. And such act involves moral 
turpitude done with intent defraud. 4283 and 4173: 
State Yarboro, supra: Jones Brinkley, 174 23, 
372; Gudger Penland, 108 593, 168, Am. St. 
Rep. 73; Barnett Phelps, Or. 242, 191 502, 

Even so, the defendants contend that the charge uttering 
worthless check actionable per quod and not per se, (words defama- 
tory the light attending circumstances but not standing 
themselves alone). Collins, 191 749, 133 92; 
Payne Thomas, 176 401, 212; Gudger Penland, 
349; Hurley Lovett, 199 793, 155 875; Pollard 
Lyon, 225, Ed. 308; note, Am. Dec. seq.; 
264. The difference between the two that, action- 
able per se, malice and damage are conclusively presumed, but 
actionable only per quod, both malice and special damages must 
alleged and proved. Walker Tucker, 220 Ky, 363, 295 138, 

However this may be, the plaintiff says there evidence falsity, 
malice, and special damages the present record sufficient over- 
come the demurrer. Deese Collins, supra; Newberry Willis, 
195 302, 142 10; Pentuff Park, 194 146, 138 
710; Pollard Lyon, supra. The defendants contend other- 
wise. 

The decisions are the effect that publication claimed 
defamatory considered the sense which those whom 
was addressed, who heard it, would ordinarily understand it. 


When thus considered, its meaning such bear but one in- 


terpretation, for the court say whether that signification 
defamatory. the other hand, capable two meanings, 
one actionable and the other not, for the jury determine 
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which the two was intended and understood those whom 
was addressed whom was heard. Washington Post Co. 
Chaloner, 250 290, Ct. 448, Ed. 987; Commercial 
Publishing Co. Smith (C. A.) 149 704. The circumstances 
the publication are considered. Riddell Thayer, 127 Mass. 
487. And the hearers’ knowledge facts which would influence their 
understanding the words used also pertinent. Sydney Pub. 
has been held this jurisdiction (as stated second headnote, Web- 
ster Sharpe, 116 466, 912) that words spoken 
person his presence, which, taken connection with the whole 
conversation, amount charge crime (store breaking), the 
reasonable apprehension the persons hearing them, are slanderous 
and defamatory, although they not, terms, charge the crime. 

The case one for the jury. 307. 

Reversed. 


Gift Savings Deposit Trust and Also Will 


Where person deposits money savings account his 
name trust for another and makes will bequeathing the 
deposit the beneficiary, upon the depositor’s death, the bene- 
ficiary takes title the deposit virtue the form which 
was made and not under the will. 

The deposit trust creates tentative gift. The gift be- 
comes absolute upon the death the depositor without having 
withdrawn the deposit. The beneficiary becomes the owner 
the deposit irrespective the provision the will. fol- 
lows that the beneficiary entitled collect the deposit from 
the bank and that unnecessary that the money first 
paid the executor and then paid over the beneficiary 
legacy under the will. Rosso’s Estate, Surrogate’s 
Court, New York County, 262 Supp. 861. 

The opinion the court, which sets forth the facts, reads 
follows: 


January 30, 1912, Mary Rosso opened account the 
Bank for Savings the City New York, the title, “Mary Rosso 
trust for son Charles A.” will dated August 29, 1918, she 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §430. 
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gave specific legacy her son Charles follows: give and be- 
queath son Charles Albert Rosso all funds that may have 
deposit the Bank for Savings.” 

the time her death January 19, 1931, the account re- 
ferred still remained the savings bank, and had balance 
$4,187.30. 

The question here presented for decision whether not the son 
Charles the owner the bank account reason the form 
deposit, whether the quoted paragraph the will revoked the 
trust and hence requires that the fund accounted for part 
the estate. has been held repeatedly that such form deposit, 
standing alone, establishes only tentative trust, becoming ab- 
solute gift either upon the death the depositor without withdraw- 
ing the whole fund his lifetime upon the performance the 
depositor some unequivocal overt act which evidences inten- 
complete the gift, such delivery the passbook the 
711, Ann. Cas. 900; Walsh Emigrant Indus- 
trial Savings Bank, 106 Misc. 628, 176 418, affirmed 192 
897; Matter Beagan’s Estate, 112 Misc. 292, 183 941; 
-Morris Sheehan, 234 366, 188 23. Such tentative 
trust could revoked will bequeathing the deposit and 
ing intention deprive the tentative cestui it. Here would 
misconstruction the obvious purpose testatrix say that 
the language the will constituted revocation the tentative 
trust. The quoted language confirmation the earlier intention 
vest the title the fund her son. can scarcely supposed 
that testatrix intended that the simple and direct gift effectuated 
the terms the deposit was substituted the circuitous 
method having the precise fund paid into the estate and again 
paid out specific legacy. 

this case there stated the account that the book evidenc- 
ing the deposit was actually delivered the son the lifetime 
deceased. Proof this point was taken, and the delivery the 
book sufficiently established. The fund the property Charles 
Rosso. Zink, 231 App. Div. 339, 247 300; 
Hanigan Wright, 233 App. Div. 82, 251 651, affirmed 
opinion 257 602, 178 813; Davlin Title Guarantee 
Trust Co., 229 App. Div. 269, 241 712, affirmed 255 
559, 175 312. Matter Schrier’s Estate, 145 Misc. 593, 
260 610, cited counsel, does not apply here because 
that case there was proof delivery the bank book, and, 
addition, the testamentary provisions were inconsistent with the ten- 
tative gift and hence revoked it. 


: 
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The son Charles entitled the deposit question through the 
gift him completed his mother her lifetime, and does not 
take reason the specific legacy him contained the second 
paragraph the will. Submit decree notice settling the account 
accordingly. 


Personal Liability Director Where Bank Re- 
ceives Deposits when Insolvent 


Under Kansas statute, Rev. Stat., 164, officer 
director bank who assents the receipt deposits 
after knows that the bank insolvent, where neglects 
discharge his duty examining into the affairs the bank, 
personally liable for deposits received. This statute was 
applied the Supreme Court Kansas the case Pirott 
Heinen, Pac. Rep. (2d) 

this case, the defendant, director the Cawker City 
Bank, personally accepted the plaintiffs’ deposit three weeks 
before the bank was declared insolvent. The bank’s insolvency 
was caused the dishonesty the cashier, who for several 
years had been taking money forged notes and covering 
these illegal transactions clever manipulations the adding 
machine and ledger account. 

Upon the trial judgment was rendered favor the 
This was reversed appeal and new trial was 
granted, principally because the trial court instructed the jury 
that director conclusively presumed know the condition 
the bank all times while office. 

The statute, under which the action was brought, reads 
follows: 


unlawful for any president, director, manager, cashier, 
other officer any banking institution, assent the reception 
deposits the creation debts such banking institution, after 
shall have had knowledge the fact that insolvent fail- 
ing circumstances; and hereby made the duty every such 
officer, agent manager such banking institution examine into 
the affairs the same, and, possible, know its condition. And 
upon failure any such person discharge such duty, shall, for 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §377. 
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the purpose this act, held have had such knowledge the 
insolvency such bank, that was failing circumstances. 
Every person violating the provisions this section shall indi- 
vidually responsible for such deposits received, and all such debts 
contracted: Provided, Any director who may have paid more than 
his share the liabilities mentioned this section may have the 
proper remedy against such other persons shall not have 
paid their full share such liabilities. 

all suits brought for the recovery the amount any de- 
posits the fact that such banking institution was in- 
solvent failing circumstances the time the reception the 
deposit charged have been received, shall prima 
facie evidence such knowledge and assent such deposit crea- 
tion such debt the part such officer, agent manager 
charged therewith. (R. 9—164.) 


the following paragraphs quoted from the court’s 
opinion, the methods used the cashier defrauding the 
bank are set forth: 


This was action founded the statutory liability bank 
director who assented the receipt deposit when the bank was 
insolvent failing circumstances. 

brief the facts were these: Plaintiffs owned farm near Cawker 
City. They authorized defendant, Heinen, sell for them. 
did so, and deposited the net proceeds first Beloit bank and later 
the Commercial National Bank Cawker City, which was then in- 
solvent and passed into receivership about three weeks later. 

Defendant was and for many years had been director the 
Cawker City bank. Until three years prior the bank failure de- 
fendant had resided Cawker City. Then moved Beloit, since 
which time seldom attended the quarterly meetings the board 
directors, but frequently made more less thorough examinations 
the bank independently. 

The infirmities which ruined the bank were two: For sev- 
eral years the cashier, Fred Buist, had been forging notes the 
bank’s customers. cleverly did this that only using 
slightly different form promissory note from the one common 
use could tell which were the forgeries. these spurious notes 
some $53,593.12 were carried the bank part its assets. 
the other hand, removing some the loose-leaf depositors’ ledger 
accounts and deceitful manipulation the adding machine, Buist had 
long concealed from the board directors, and from this defendant, 
the true status the total deposits. The bank had $41,000 de- 
posits excess what the bank’s accounts submitted the bank 
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examiner showed them be. Defendant and the other directors ac- 
cepted correct the adding machine totals, without discovering that 
the machine had been systematically manipulated register total 
deposits grossly variance with the correct amount. 

The cashier, whose cunning these respects eventually landed him 
the penitentiary, was brought back Mitchell county give 
testimony this action: 

never told him [defendant] any the notes the note case 
were forged. 

removed sheets from the ledger showing deposits but never 
told the defendant any the directors about it. These 
sheets were not out all the time. They were not there when the bank 
was examined. The depositors’ sheets are arranged alpha- 
betical order. These sheets were removed and laid front the 
ledger tray, not with the index sheets. The bank examiner never 
found them until showed them him the last examination. That 
was the day the bank was closed. 

had these individual depositors’ accounts hidden out part 
them for four five years. They were not always the same sheets 
the sheets were changed. 

“The way forged notes into the assets was removed some 
other notes from the assets place it, replaced with the 
forged note. One could not tell looking the bank that 
there was something wrong about it, not the way handled it. 
one could determine whether paid out that out checks 
some one else. one could tell how much specific cash was used. 

left them when the directors were in. They could have 
found them all right. There wasn’t anything said about it. 
the directors had looked and counted they 
would have found but would not class them experts. indi- 
vidual depositors’ ledger ordinarily consists anywhere from 500 
1500 sheets according the size the bank. They took adding 
machine lists; they didn’t take word for it. didn’t add 
themselves. The defendant never tried add up. 

“The adding machine lists submitted the directors check 
against the depositors’ ledger. There was submitted the 
directors adding machine list showing the total all those ac- 
counts. 

You understand the manipulation was the adding 
machine. was add and subtract machine, just sub- 
tracted enough make balance without printing 

“The directors never ran the figures themselves. They took the 
adding machine lists. They didn’t detect what had done 
the figures. wasn’t the sheet.” 
There was testimony tending show that defendant visited the 
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bank quite frequently, every week oftener; and that examined 
some its affairs rather thoroughly, particularly the note case, and 
concerned himself about the low reserves the bank. testified: 

suspected any [the notes] had been forged 

never suspected until the bank was closed that there were 
ever had been forged notes the bank. 

did not know the date which regular quarterly meetings 
were held. made complaints Buist for his not 
notifying the day when the meetings were 

don’t think attended any quarterly meetings the year 1928, 
and only one 1929. didn’t attend the only meeting 1930 
was under doctor’s care. was over there sometime after the 
October meeting.” 

Touching the concealed shortage the amount deposits, de- 
fendant testified 

“The notes were not the only things looked at. looked over the 
ledger there and saw whether there was any reserve. did not add 
the amount notes, nor the amount deposits. have never 
added any them. took the ledger sheet for but did not add it. 
never personally added them any time. 

tried ascertain how much the were the 
took the total going down the list, got exact total. took 
what Buist had added the deposits but did not add them 
myself. 

addition other things these times took this 
daily transaction record, which showed the amount loans and dis- 
counts, the capital, surplus, undivided profits, and the amount 
individual deposits, and time certificates. looked through that book 
find out what that was. had suspicion that the amounts 
were not correct.” 


Deposit Securities Bank Stockholder Pro- 
tects Depositors 


officer and stockholder bank assigned bonds and 
mortgages the bank, whose capital the time was im- 
paired, for the purpose protecting the bank’s depositors. 
The bank subsequently failed while the securities were still 
its vaults. They were held separate from the bank’s other 
assets and were never entered its books assets. 

was held that the stockholder was entitled set off 
against his statutory liability, stockholder, 
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amount the securities liquidate that claim before the 
securities could applied for the benefit the stockholders. 
The facts, the form assignment signed the deposi- 
tor and the court’s holding the matter, will found the 
following paragraphs quoted from the court’s opinion: 


Mr. Schwert, during the life the bank, and for some time 
preceding its going into liquidation, was depositor, large stock- 
holder, director, and president the Bank Angola. Just prior 
July 1931, George Egbert, deputy superintendent the 
state banking department, made examination the Bank 
Angola, and following such examination informed the officers and 
directors the bank that the condition its affairs was dubious, 
and that, the bank was continue business, other security was 
provided for the protection its depositors. response 
this information and demand, the defendant Schwert brought the 
bank certain bonds and mortgages aggregating amount the sum 
$51,356.47, which bonds and mortgages deposited the bank’s 
vaults under and virtue agreement, which read follows: 


made and executed this Ist day July, 1931, be- 
tween Bank Angola, domestic banking corporation the State 
New York, having its principal office the Village Angola, 
New York, and Pius Schwert, the Village Angola, New York, 

that whereas desired that additional security 
given the depositors said Bank Angola; 

therefore, consideration the promises and the sum 
One ($1.00) Dollar paid said Bank Angola the said Pius 
Schwert, the said Pius Schwert has, nine (9) assignments, 
copies which are attached hereto and made part hereof, assigned 
nine (9) mortgages the aggregate amount Fifty-one thousand 
three hundred fifty-six and 47/100 (51,356.47) Dollars which mort- 
gages are held the said Bank Angola for the better 
security the depositors that institution. 

“It further agreed that all any part the above mentioned 
mortgages shall assigned the said Pius Schwert such time 
the Superintendent Banks the State New York believes 
that the assets said Bank Angola have appreciated value 
such amount make longer necessary for the said Bank 
Angola continue hold the said mortgages, and consents that 
the same reassigned the said Pius Schwert. 

“Tt further agreed that case liquidation the said Bank 
Angola, the aforementioned mortgages shall applied, neces- 
sary, the payment the depositors the said Bank Angola, 
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and that any balance from the proceeds said mortgages remain- 
ing after said depositors have been paid full shall returned 
the said Pius Schwert. 

“It further agreed that any amounts collected from the stock- 
holders the said Bank Angola, result assessment upon 
them, shall applied toward the payment depositors prior any 
payment depositors from the proceeds the mortgages above 
mentioned. 

further agreed that the said Bank Angola shall not 
release the said Pius Schwert any the above mentioned mort- 
gages without first obtaining the consent the Superintendent 
Banks the State New York and that this agreement shall not 
modified altered any manner whatsoever without first obtaining 
the consent the said Superintendent Banks the State 
New York. 

“This agreement shall bind the heirs, representatives and assigns 
the respective parties hereto. 

“In witness whereof, the parties hereto have set their hands and 
seals, the day and year first above written. 

“Bank Angola 
Williams, Cashier, Bank Angola. 


These bonds and mortgages, although the vaults the bank, 
were held separate from its assets and were never entered upon its 
books assets. evident that they were segregated trust 
for the purposes specified the agreement and never were used for 
any other purpose. They are still held the bank the repre- 
sentatives the state banking department. The defendant herein 
now claims that entitled have sufficient portion such 
bonds and mortgages and their value set off against his liability 
the stock assessment, which the basis this action, while the plain- 
tiff claims that not entitled. order determine the ques- 
tion herein involved, necessary make examination both 
section 120 the Banking Law and such agreement. Section 
120 the Banking Law fixes the liability stockholder 
failing bank. That liability the loss the value his own stock, 
plus amount equal the face the stock held such person. 
There provision the law fixing any different liability. 
true that, any portion the bonds and mortgages question 
had been used the bank’s business before closed, there would 
have been sufficient consideration which the the plaintiff 
herein could have used defense against any claim made the 
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defendant Schwert for the value such bonds and mortgages. 
Korbly Springfield Inst. for Savings, 245 330, Ct. 88, 
Ed. 826. have the situation where such deposit 
bonds and mortgages remained integer and itself and was 
used for purpose connected with the business the bank. 
say that the defendant Schwert should now pay the plaintiff 
amount equal the value the stock $15,400) would mean 
that will have paid for the protection the depositors the liqui- 
dation the bank the sum $51,356.47 plus $15,400. This would 
set him out class himself, and, far the $15,400 
‘concerned, doing would certainly create injustice, which equity 
should not do. Moreover, examination the agreement July 
1931, shows that recites follows: 


“Whereas desired that additional security given the 
depositors said Bank Angola for the better security 
depositors that institution. 

further agreed that case liquidation the said Bank 
Angola, the aforementioned mortgages shall applied, neces- 
sary, the payment the depositors the said Bank Angola, 
and that any balance from the proceeds said mortgages remaining 
after said depositors have been paid full shall returned the 
said Pius Schwert. 

“Tt further agreed that any amounts collected from the stock- 
holders the said Bank Angola result assessment upon 
them shall applied toward the payment depositors prior 
any payment depositors from the proceeds the mortgages above 
mentioned.” 


The burden these quotations the effect that security was 
sought and given for the depositors. Such security, the bank con- 
tinued business, was used keep the bank good financial 
shape, but after went out business was used protect 
the depositors that they would receive the full amount their 
deposits, the use that fund could produce such result. the 
agreement had not been made, the defendant Schwert would have been 
liable only for the amount his assessment, $15,400, and more. 
only equitable hold that, before the bonds and mortgages are 
applied, necessary, secure the depositors, there should first 
impressed such bonds and mortgages, and the value thereof and the 
fund thereby represented, the amount the assessment against the 
defendant Schwert offset against such assessment. Mosler 
Safe Co. al. Guardian Trust Co., 208 524, 101 
786: Korbly Springfield Inst. for Savings, above; and the 
Matter the Bank Spencerport Liquidation, July 26, 1930, 
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Love, J., not reported. The plaintiff, therefore, will regard $15,400 
the funds represented such bonds and mortgages offset 
against the assessment against the defendant Schwert. The plaintiff 
will then realize all the assets the bank, including the amounts 
realized from assessments, and then, there deficit moneys 
owing the depositors the bank, the fund represented the 
bonds and mortgages, less the $15,400 offset, should applied 
such deficit moneys owing the depositors, and any surplus 
returned the plaintiff herein and the bank the defendant 
Schwert. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


INDORSEMENT CHECK PAYABLE 
INDIVIDUALS NOT PARTNERS 


First Nat. Bank Garden City Daniel, Supreme Court Kansas, 
Pac. Rep. (2d) 488 


Where check made payable two individuals, not partners, 
the indorsement both names one without the authority the 
other does not constitute valid transfer title the indorsee. 

this case, check was made payable ‘‘Young and Foster’’ 
and delivered Young. Young sold the plaintiff bank, 
indorsing the check Young and Foster, Isaac Young,’’ without 
authority from Foster. the request the drawer, the drawee 
refused payment and the plaintiff sued the drawer the check. 
The court held that the plaintiff could not recover since did not 
acquire title from the indorser. 


Action the First National Bank Garden City against 
Thomas Daniel. From judgment favor the defendant, the 
plaintiff appeals. 

Affirmed. 

City, for appellant. 
Trinkle, Garden City, for appellee. 


HARVEY, J.—This action the holder check against 
the maker. The defense was lack proper indorsement. the close 
the evidence the trial court sustained defendant’s motion for judg- 
ment his favor upon the pleadings and all the evidence. Plaintiff 
has appealed. 

The petition alleged that plaintiff national bank doing business 
Garden City; that the defendant, Thomas Daniel, was the 
grain business Deerfield, Kan.; that about July 23, 1931, defendant 
from Isaac Young and Foster quantity wheat, 
for which became indebted the sum $202.06, and payment 
therefor executed his negotiable check for that amount, drawn the 
Deerfield State Bank, which check the payee was designated 
Foster,’’ and delivered the cheek Isaac Young; that about 
July 23, 1931, Isaac Young indorsed the check follows, ‘‘Young 
Foster, Isaac Young,’’ and sold and delivered the same plaintiff, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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who paid Young the sum $202.06 therefor; that plaintiff duly pre- 

sented the check the Deerfield State Bank for payment, but the bank 
refused payment, defendant’s request, although had funds 
deposit the bank sufficient pay the same; that both Isaac Young 
and Foster were interested the wheat sold defendant for 
which the check was issued, but plaintiff does not know the exact 
interest each the parties such wheat, but alleges that their 
interests therein were known defendant the time the check was 
issued; that Isaac Young and Foster were not partners, 
engaged business firm otherwise under the name Young 
Foster the time the check was issued, which fact was then known 
defendant, but was not known plaintiff the time became the 
owner thereof. copy the check attached, and the prayer 
for judgment for the amount the check with interest. 

The answer admitted corporate capacity and business; 
that defendant was engaged the grain business; that the check 
question was issued him payment wheat which had 
purchased from Young and Foster; that the check was 
made payable Young Foster’’; that had funds the Deerfield 
State Bank sufficient pay the check the time was drawn and 
when presented, and that requested the bank not pay the check; 
denied that Isaac Young due course negotiated the check plaintiff 
and that plaintiff became the owner thereof; alleged the wheat sold 
defendant Young and Foster for which the check was 
issued payment was owned jointly Isaac Young and Foster, 
and that the check was their joint property; that Young and 
Foster are not and never have been that the check has 
not been indorsed Foster, and that did not authorize any 
one indorse the check for him; that his right, title, and interest 
the check have not been legally transferred indorsement other- 
wise plaintiff, and for this reason caused the bank which the 
check was drawn refuse payment thereof. further alleged that 
the time plaintiff received the check and paid for the same knew 
that Isaac Young and Foster were not partners, and that Young 
had authority indorse the check for and behalf Foster. 
The reply was general denial. 

The facts disclosed the evidence are not seriously controverted 
and may stated follows: Foster was and had been for 
many years resident Garden City. transacted his banking 
business the plaintiff bank and was well acquainted with its active 
managing officers. 1928 sold land which owned Isaae 
Young the crop payment plan. had never been partnership 
with Young. 1931 Young harvested wheat had raised this 
land and took the same defendant’s elevator Deerfield, twelve 
miles west Garden City, where was sold. Foster had interest 
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this wheat—in fact, his interest amounted almost all it. 
July 23, 1931, payment for the wheat, the defendant Daniel issued 
his check, payable the order Young Foster, and delivered the 
Young. the time made this check defendant was well 
acquainted both with Foster and with Isaac Young, and 
issued the check payment ‘‘wheat grown Mr. Young 
Foster’s land, understood the next day Young took this 
check the plaintiff bank Garden City, where had account, 
indorsed Foster, Isaac Young,’’ and deposited 
his credit his personal account plaintiff bank. Foster 
did not know the check had been issued and never authorized Isaac 
Young indorse any him. Plaintiff’s cashier, who received 
the deposit, assumed Young had authority indorse the check 
and eredited the amount Young’s personal account. 
seems the bank had account under the name Young Foster 
and that its cashier made inquiries concerning the payees the 
check the right Isaac Young indorse and receive credit 
for did. Plaintiff promptly sent the check through the usual 
channels for payment. When reached the Deerfield State Bank, 
which was drawn, its cashier observed the indorsement, questioned 
whether that would satisfactory Mr. Daniel, the maker, inquired 
him the indorsement were satisfactory, was informed that was 
not, and was instructed Mr. Daniel not pay the check, and 
returned the same the plaintiff, through the clearing house, without 
protest. Plaintiff mailed the check back with the request that 
paid protested. was protested August 8th. the meantime, 
and within two days after had deposited this check, Isaac Young 
drew all his deposit from the plaintiff bank, except cents, and 
left the country. 

section our statute (R. 52—412 [section 41, 
pertinent the matter reads follows: ‘‘Where instrument 
payable the order two more payees indorsees who are not 
partners, all must indorse, unless the one indorsing has authority 
indorse for the 

this case both the plaintiff and the defendant alleged that 
Young and Foster were not partners, and only evidence touching that 
question the same effect. both Young and Foster were 
named payees. The cases are uniform holding conformity 
the plain language the statute. Kaufman State Savings Bank, 
151 Mich. 65, 114 863, (N. 630, 123 Am. St. 
Rep. 259; Allen Corn Bank, App. Div. 335, 
1001; First Nat. Bank Gridley, 112 App. Div. 398, 445; 
Glens Falls Indemnity Co. Chase Nat. Bank, 232 App. Div. 219, 
249 686; Virginia-Carolina Joint Stock Land Bank First 
and Citizens Nat. Bank, 197 526, 150 34; Fink Scott, 
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105 Va. 523, 143 305, and, second appeal, 108 Va. 456, 
120, 92; Market Fulton Nat. Bank Ettenson’s Estate, 
172 Mo. App. 404, 1558 448; Johnson Watland, 208 Iowa, 1370, 
227 410; Karsner Cooper, Sr., 195 Ky. 241 346, 
159, with cases collected necessity indorsement all 
payees. 

Paton’s Digest, 2615, the question asked was: ‘‘Should bank 
accept for deposit the personal account check payable 
and B,’ and indorsed and per A,’? Opinion: Where check 
payable and who are not partners, indorsed and per 
and offered for deposit the credit A’s personal account, the 
bank before accepting the deposit shouid satisfied that has author- 
ized make such indorsement. Where and are partners the 
general rule that the case trading commercial firm any 
member has implied authority indorse and transfer paper indorse- 
ment the firm name, and such transfer may made himself. 
Such authority not implied the case non-trading firm. See 
full text extended discussion this given under section 
2615a, where the facts stated are quite like those the case before us. 

Our own court, the case Voris Schoonover, Kan. 530, 
138 607, 607, (N. 8.) 1097, had say: ‘‘Con- 
struing this section with subdivision section [R. 52—208 
(section L.)], note payable ‘to and must, the payees 
are not partners, indorsed both, but payable ‘to B,’ the 
order pay complete the indorsement 

Appellant argues this statute not applicable because the Christian 
names the payees were not used well the surnames and con- 
tends that the use the surnames only, with the conjunction 
indicates partnership. The same contention was made Fink 
Seott, supra, where the note was payable the order Lyda Rid- 
inger and was indorsed ‘‘Lyda Ridinger, and below, 
disposing the contention that this indicated that 
the payees were partners, the court said: ‘‘The mere fact, however, 
that note has been made two more parties jointly will not raise 
the presumption partnership existing between them,’’ citing 
Kaufman State Savings Bank, supra, which however, Chris- 
tian names initials were used well surnames. But the statute 
above quoted makes the fact partnership controlling rather than 
presumption inference with respect partnership; and can see 
relation between persons created contract, the parties may choose 
any name which conduct the partnership business. 736; 
bination words, would would not indicate partnership would 
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futile. Under the rule laid down the statute, when there are 
two more payees, who are not fact partners, all must indorse 
unless the one indorsing has authority from the others indorse for 
them. clear that the names two persons were used payees 
the check given defendant; hence, essential that both 
them should indorse they were not partners, and 
they were not. not contended that any one connected with this 
case was misled who was meant the Young Foster named 
payees; the payees were named, indicated, with reasonable 

contends: (1) That the names ‘of the used tend 
existed the instrument was payabie bearer under and 
Am. Rep. 501. that case the maker promissory note, payable 
the order Wilson, Parks Co., was advised that the payee was 
partnership. The evidence disclosed that there was such partner- 
ship. The court held: ‘‘Where party executes note the order 
fictitious firm, and thereafter the holder indorses the note the 
firm’s name, bona fide indorsee may recover against the maker, and 
this notwithstanding the latter was ignorant the fact that the firm 
name was fictitious.’’ 

There are several reasons why this theory not applicable here. 
the first place, there was representation plaintiff its cashier, 
any one else, that Young and Foster were partners, made the 
defendant this case, Isaac Young any one else, unless 
can said that the way the names were written the check 
defendant indicated raised presumption that they were partners, 
and for reasons above stated that position cannot maintained. 
the second place our statute has been materially changed since that 
adopted 1905, provides: ‘‘The instrument payable bearer: 

person, and such fact was known the person making payable.’’ 

Under that statute was held, Grand Lodge, United Workmen, 
Emporia Nat. Bank, 101 Kan. 369, 166 490: ‘‘Under the third 
subdivision section 6536 the General Statutes 1915 [R. 52— 
209], negotiable order for the payment money must, make 
payable bearer, knowingly drawn payable nonexistent 
See, also, American Exp. Co. Peoples’ Sav. Bank, 192 
Iowa, 366, 181 701; Boles Harding, 201 Mass. 103, 
481; American Hominy Co. Millikin Nat. Bank (D. C.) 273 550; 
Robertson Banking Co. Brasfield, 202 Ala. 167, So. 651; and 

Appellant suggests that, this being action for the recovery 
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money, was entitled trial jury. There are controverted 
facts this case material the decision. Defendant’s motion was 
for judgment the pleadings and all the evidence admitted, all facts 
well pleaded plaintiff, and all fair inferences favorable plaintiff 
reasonably drawn therefrom (49 668). have construed 
the pleadings and the evidence passing upon the case. 

The judgment the court below affirmed. 


APPLICATION COLLATERAL PLEDGED 
JOINT. AND SEVERAL DEBT 


Heffner First Bank Huntingdon, Supreme Court 
166 Atl. Rep. 370 


note reading ‘‘I promise pay,’’ signed two people 
creates joint and several liability, and where securities are deposited 
collateral security ‘‘for payment this any other liability 
liabilities said holder thereof due become due’’ the collateral 
ean applied only joint debts the two who signed the par- 
ticular note and not debts which only one them party. 


Bill Margaret Heffner compel the First National Bank 
Huntingdon, Pa., account for the value certain stock. From 
deeree denying complainant’s request and dismissing her bill, com- 
plainant appeals. Reversed and remanded, with directions. 

Waite and Richard Williamson, both Huntingdon, for 
appellant. 

John Dorris and Chester Fetterhoof, both Huntingdon, for 
appellee. 

KEPHART, J.—Margaret Heffner, appellant, and her husband, 
Heffner, appear comakers promissory note for $2,000, 
dated December 1929, payable the First National Bank Hunt- 


ingdon, appellee herein. The pertinent provisions thereof read 
follows: 


Huntingdon, Pa., December 1929. 

one days after date, for Value Received, promise pay 
the order First National Bank, Huntingdon, Pa., Two Thousand 
and 00/100 Dollars, having deposited collateral security for payment 
this any other liability liabilities said holder thereof due 
become due, that may hereafter the following prop- 
erty, viz., Shs. Co. 


The note was the last series several notes renewing suc- 
cessively, every three months, note dated July 1918. that time 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1189. 
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shares stock the Co. owned Mrs. Heffner, the cer- 
tificate being her name, were deposited collateral security. 
December, 1929, Heffner together with other persons borrowed several 
sums from appellee bank, each case giving their joint and several 
notes therefor. These notes were Heffner and his brother, 
Heffner, for $465; Heffner with Heffner and Heffner 
for Heffner with Heffner and Berson for $3,400; 
and the last Heffner and his son, who were associated together 
business, for $450. Appellant’s husband subsequently became bankrupt. 

June 1930, appellant, letter, directed the bank sell the 
stock 753, and apply much the proceeds thereof was neces- 
sary pay the $2,000 note and remit her any surplus. July 
the bank, letter her attorney, informed her that held unsatis- 
fied claims, for which the railroad stock was pledged collateral se- 
curity, against Heffner, comaker the note for $2,000, and 
result was unable comply with her request. 

this proceeding compel the bank account for the value the 
stock, and pay her the surplus after liquidating her note for $2,000, 
the chancellor, after hearing, denied her request and dismissed the bill. 

Appellee bank rests its claim apply the surplus the unsatisfied 
claims enumerated above against appellant’s husband, the following 
provision the note: ‘‘having deposited collateral security for the 
payment this any other liability liabilities said holder hereof, 
due become due, that may hereafter contracted, the following 

The controversy, therefore, narrows itself the proper interpreta- 
tion this collateral pledge: Whether under appellee, the holder, 
was authorized apply the surplus from the proceeds the sale 
appellant’s stock the satisfaction other notes made jointly her 
husband with others and payable appellee bank. 

The obligation the joint and several note appellant and her 
husband, Heffner. Negotiable Instruments Act May 16, 1901, 
Montgomery County, Serg. 382; Delaware County Trust, 
Co. Haser, 199 Pa. 17, 694, Am. St. Rep. 763. 

Under joint liability created. That the liability the alter- 
native, several has only with the remedies the holder, confer- 
ring upon holder the remedy pursuing the comakers separately and 
recovering the whole amount due the note from either, but does not 
add the substantive right involved, e., the payment the note 
the makers. The obligation the makers, between themselves, 
joint. the holder recover from one the full sum due the note, that 
one may compel the other reimburse him the proportionate share for 
which responsible. The rule substantive law, distinguished 
from the procedural, that comakers are jointly responsible for the 
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satisfaction the obligation; the substantive right the holder 
have payment the note the makers. well keep view this 
familiar legal status the parties because the insistence appellee 
that the joint and several obligation the note serves extend the 
scope the severally owned securities one maker pledged col- 
lateral, the joint liabilities the other maker with third parties. See 
Torrance Third Nat. Bank (C. A.) 210 806, 808. 

The clause under consideration lacks complete expression the 
intention the parties. speaks ‘‘any other liability 
but fails indicate whose liability liabilities. Certainly, the parties 
thereto contemplated the inclusion the idea [if the clause have 
any meaning] ‘‘any other liability liabilities the undersigned,’’ 
‘‘any other liability liabilities Margaret and 
omit this implication from the provision leaves meaningless, since 
the parties assuredly did not refer any liabilities general. 

The natural inference from the clause have thus completed 
that the securities were pledged for liabilities similar those in- 
curred the note—joint liabilities, the joint liabilites the under- 
signed, Margaret, and Heffner. otherwise would 
require unusual, and argumentative meaning placed 
the agreement. The joint liability appellant and her husband very 
different from the joint liability, (1) her husband and his brother, 
(2) her husband, his son, and his brother, (3) her husband and 
his son and third party. 

pledge, like any other contract, where there any doubt its 
meaning, must construed with some degree strictness against the 
party preparing it. Kelter, Tr., American Bankers’ Finance Co., 306 
Pa. 483, 160 127; St. Lucie County Bank Trust Co. Aylin, 
Fla. 528, 114 So. 438; National Bank Kentucky Gallagher, 243 
Ky. 740, 9S. (2d) 1006; Gillet Bank America, 160 
549, 292; Holston Nat. Bank Wood, 125 Tenn. 140 
31. The form signed appellant and her husband was the usual 
printed form note appellee, and was for the bank that prepared 
word clearly accordance with the meaning now insists upon, 
inserting words which adequately conveyed that meaning. 

The fact the note renewal note does not affect its relation the 
involved. When parties give their note, secured collateral 
deposited the time the loan made, and thereafter the loan re- 
newed renewal notes similar the original, the pledge the 
lateral not thereby affected, but continues security therefor 
originally contraeted the absence any expressions contrary 
intent. Chureh Swetland (C. A.) 243 289, appeal dismissed 
249 579, Ct. 256, Ed. 785. 

While have decided appellate courts directly ruling 
the question, the authorities other jurisdictions support the con- 
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elusion here reached. fact, our independent research discloses 
case reaching result inconsistent with our position and none has been 
pointed counsel. 

The case bearing most directly the question Haynsworth 
(D. C.) (2d) 334. Therein partnership note was executed 
the firm Haynsworth Stuckey. Stock was deposited security 
therefor and for the payment ‘‘all other demands, present future 
other notes with third parties. was held that the collateral could 
not subjected payment other joint liabilities the makers 
the note and other parties who were not makers the original col- 
lateral note. 

Another case having pledge similar import with stock jointly 
owned collateral Torrance Third Nat. Bank, supra. two 
individuals, Graham and Salsbury, executed their joint and several note 
bank for $43,000. Graham and Salsbury became indorsers indi- 
vidually notes other makers. These were discounted the bank. 
Subsequently the bank sold the collateral securing the note Graham 
and Salsbury for $56,000 and, after satisfying that note for $43,000, 
applied the surplus the individual liability Graham and Salsbury 
their indorsements. The trustees Graham and 
Salsbury, individually, sought recover the surplus from the bank 
and was held they were entitled it. The case holds that prop- 
erty, even when jointly owned the pledgors [in the instant case the 
property was owned individually appellant], pledged for their 
joint liability, the surplus the proceeds thereof, after satisfaction 
the note, may not applied the several liability the makers 
indorsers the notes others. the distinction pressed that this 
liability indorser very different from the liability 
Heffner his joint and several notes made directly appellee, 
answered indicating that the property pledged the instant 
was the individual property appellant and would mani- 
festly inequitable subject the payment joint liabilities her 
and others. property jointly owned not subject the 
several liabilities the owners, for stronger reason, property indi- 
vidually owned one them should not subject the joint 
liability the other and third person. Other cases sustain this con- 
See Evans (C. A.) 238 543, wherein the 
stated that the liability three joint makers different from 
the liability two joint makers. Collateral pledged secure the 
joint liability James and Alan was not subjected payment 
the joint obligation James, Alan, and John. Such result 
strengthens our conclusion, for Mrs. Heffner was owner the stock 
pledged for the joint liability herself and Heffner, and was 
not even party the joint liability the notes Heffner 
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with other persons. The Court Appeals Kentucky recently con- 
sidered the same question National Bank Kentucky Gallagher, 
243 Ky. 740, (2d) 1006. The court says that collateral cannot 
appropriated different debt class debts.’’ See, also, First 
National Bank Scott, 123 538, 819. 

The decree the court below reversed, and the case remanded, 
with directions enter decree for appellant the sum $3,058.50, 


ATTACHMENT BANK FUNDS 
INEFFECTIVE 


Beemer Seaborn, Supreme Court Nevada, Pac. Rep. (2d) 356 


constitute levy upon personal property capable manual 
delivery, under writ attachment, there must actual taking 
possession. Hence, where sheriff bank make 
attachment, and while talking the bank officer whom 
served the writ, the state bank examiner enters, posts notice and 


takes actual possession the money the bank, the levy attach- 
ment void. 


Action Beemer, County Clerk the County Washoe, 
and ex-officio Clerk the Second Judicial District Court the State 
Nevada, against the Riverside Bank, which Seaborn, 
State Bank Examiner possession and charge the Riverside Bank, 
was substituted defendant, and which Lindley Co. Nevada 
and others, for themselves and all persons similarly situated and wish- 
ing join therein, intervened. From order denying defendant’s 
motion dissolve and discharge writ attachment levied the 


personal property the bank, defendant and interveners appeal. 
Reversed. 


Chas. Cantwell, Reno, for respondent. 

Harwood Diskin, Reno, for appellant Seaborn. 

Lunsford and John Sinai, both Reno, for 
Lindley Co. Nevada and others. 


COLEMAN, J.—This action was instituted Beemer, 
clerk, plaintiff, December 12, 1932, against Riverside 
Bank, corporation, recover money judgment. motion, 
Seaborn, state bank examiner, was made party defendant. There- 
after other parties intervened. the day the action was commenced 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §97. 
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writ attachments was issued and placed the hands Russell 
Trathen, the sheriff, who undertook levy upon and other per- 
sonal property the respondent bank, and made return the 
effect that had attached said property. 

due time Seaborn, state bank examiner, made motion 
dissolve and discharge the writ attachment, and for order 
adjudging that the levy said writ, any was made, was null, void, 
and effect. 

Numerous grounds are given basis for said motion, but, viewing 
the situation do, unnecessary consider but one them, 
viz.: that said writ was levied was after the money and property 
had been taken possession Seaborn, state bank examiner, 
pursuant law. 

The motion dissolve was heard upon affidavits and counter affi- 
davits. The court entered order denying the motion, from which 
appeal has been taken. 

The affidavit Seaborn recites that pursuant ‘‘An Act 
regulate banking and other matters relating thereto’’ (section 650, 
L., seq.), he, December 12, 1932, the hour 2:45 m., 
took possession all the assets the Riverside Bank, entering 
into said bank and notifying the said bank that was taking 
possession the business and assets thereof, and immediately plac- 
ing written notice the front door said bank that effect; that 
thereafter proceeded count the money hand said bank; that 
the time took possession said bank and its assets Russell 
Trathen, the sheriff Washoe county, and his deputy, were said 
bank; that after said cash was counted discussion was had between 
the affiant and the sheriff, during which affiant talked over the tele- 
phone with the Attorney General the state, and that talks were also 
had with the district attorney Washoe county and private attor- 
ney; that result these conversations was agreed that affiant 
should deduct from the cash counted the amount set forth the 
writ attachment, plus expenses, which should placed safety 
deposit box within the bank, which was done; that said box 
opened only the use two keys; that one said keys was given 
the sheriff; that the other key (master key) has all times since 
said day been the hands appointee affiant. Affiant further 
states that some time prior December 12, 1932, the Governor the 
state had declared banking holiday, which was still effect. 

Russell Trathen filed counter affidavit, which states that 
the 12th December, 1932, was given for service the writ attach- 
ment mentioned; that about the hour 2:30 said day, 
accompanied his undersheriff, entered said bank; that handed 
Roy Frisch, whom found charge thereof, copy the com- 
plaint and summons and writ attachment, and told him that 
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would have have the amount money stated the writ. That 
Frisch asked permission talk with his attorney, and that after such 
conversation Frisch informed affiant that could not pay over any 
money whatever; that affiant informed Frisch this time that that 
event would necessary for him take possession the bank and 
its contents, and that would leave man charge; ‘‘that while 
this discussion was going between Frisch and myself, State Bank 
Examiner Seaborn entered with his deputy, and when next 
noticed them they were one the teller’s booths counting cash. 
went over and tapped Seaborn the shoulder and said: ‘I’m 
little ahead you. have already levied writ attachment.’ Sea- 
born said, ‘I’m taking charge everything.’ said, ‘Not the amount 
money involved this said then, ‘Do you mind talk 
with Mashburn said, ‘No,’ and then phoned 

Affiant Trathen further states that result further conversa- 
tions between attorneys the sum $20,915.68 was turned over 
him under the writ, and that rented safe deposit box, into which 
the money was placed, and that was given the keys the box. 

Other affidavits are filed and further matters are stated the 
affidavits, but the view take not necessary recite them. 

constitute levy upon personal property capable manual 
delivery, under writ attachment, there must actual taking 
possession (section 8708, L.). 

J., Green Hooper, Nev. 12, 167 23, 24, 
construing the provision mentioned, said: 


the nature the custody required attaching officer 
order continue the lien effect, the rule has been variously stated, 
but think may asserted general rule that the custody 
required the attaching officer should such enable the officer 
retain and assert his and control over the property that 
knowing it. 

has been stated proposition law, and such well sup- 
ported authority, that the duty the attaching officer take 
the property attached into his possession; and the lien such attach- 
ment, far subsequent and other creditors are 
dependent upon the continuance such possession. there- 
fore, the officer abandons his possession, the lien will ineffective 
against such. Chadbourne Sumner, 129, Am. 720; 
Sanford Boring, Cal. 539; Taintor Williams, Conn. 271; 
Nichols Patten, Me. 231, Dee. 713; Baldwin Jackson, 
Mass. 131; Sanderson Edwards, Pick. (Mass.) 


are clearly the opinion that the order appealed from must 
reversed for the reason that appears from the affidavit Sheriff 
Trathen that the time the bank examiner took possession attach- 
ment had been levied. 
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appears from Trathen’s own affidavit that when Frisch informed 
him that money would paid over him, stated Frisch that 
that event would necessary for him taken possession the 
bank and its contents, and that while the discussion was going 
between himself and Frisch observed Seaborn and his deputy 
one the tellers’ booths counting cash. the affidavit admits 
had not taken possession before saw Seaborn counting His 
very statement acknowledgment his consciousness the fact 
that was not possession. Seaborn had posted his notice and had 
taken actual possession the money prior the time when Trathen 
determined his cwn mind that was not possession and would 
have take possession. readily admit that whatever might have 
been Trathen’s mental processes, were actually possession when 
Seaborn appeared the facts would control; but from every viewpoint 
clear that Trathen never took possession under the writ. 

not contended that the placing the money the safety 
deposit box after Seaborn took possession constitutes levy. From 
the time Seaborn took possession the money was custodia legis, and 
not claimed that rights could changed that act. 

Order reversed. 


BANK’S NEGLIGENCE HELD CONSTITUTE 
ACCEPTANCE DRAFT 


Winnsboro State Bank Trust Co. Hemler, Court Appeal 
Louisiana, 148 So. Rep. 463 


Where bank holds draft for almost month after notifying 
the depositor that has been paid, although has not fact been 
paid, this amounts acceptance the bank the draft 
discharge note for which the draft had been given payment. 
the draft not paid eventually, the bank must bear the loss. 
cannot enforce the note against the depositor and thus penalize 
him for its own negligence. 


Suit the Winnsboro State Bank Trust Company against 
Hemler. From judgment favor plaintiff, defendant 
appeals. 

and rendered. 

Warren Hunt, Rayville, for appellant. 

Berry, Winnsboro, for appellee. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1126. 
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DREW, J.—The plaintiff, Winnsboro State Bank Trust Com- 
pany, alleged that the owner and holder for value before 
maturity one promissory note dated May 24, 1929, for the sum 
$250, due October 15, 1929, made payable petitioner and made and 
Hemler, the defendant herein. alleged the note 
past due and amicable demand, and prayed for judgment against 
Hemler the sum $250, with per cent. per annum interest 
thereon from May 24, 1929, until paid, and for per cent. upon both 
principal and interest, attorney’s fees, and for reservation its 
rights against Sherrouse and Landis, indorsers said note. 

The defense that the note has been paid discharged the 
plaintiff bank its request receiving from defendant satisfaction 
said note draft follows: 


Miss., Sept. 3rd, 1929. 
Fifty No/100... Dollars 
Beltzhoover, Trustee, Natchez, Miss. 
Hemler.’’ 


these issues the case was tried below, resulting judgment for 
plaintiff, prayed for, and defendant has prosecuted this appeal. 

There really dispute the facts. appears that 
Beltzhoover, Hawkins, Sherrouse, Landis, and others 
were interested oil operation the state Arkansas, 
and the property was held the name Beltzhoover, trustee. 
Exactly what the trustee agreement was not shown the record. 
Sherrouse owned one-fourth undivided interest the 600 acres 
leases which the well was being drilled. May 24, 1929, sold 
defendant herein, Hemler, one one hundred twentieth interest 
the 600 acres leases for the price $250. payment this 
Landis, which the note sued here. 

time went on, became necessary raise more money com- 
plete the drilling operations and assessment was made against each 
interest holder. Defendant refused put any more money his 
interest, and Mr. Beltzhoover agreed with Sherrouse buy 
the interests all those who would not put any more money, 
the same price they had paid for their respective interests. The 
bank, doubt acting this information, notified defendant letter 
that would send draft Beltzhoover for the sum 
$250, would return him the note held against him. This letter 
was received September 1929, and defendant the same date 
prepared the draft requested, and mailed the bank. The draft 
was sent the City Bank Trust Company, Natchez, Miss., plain- 
tiff and said draft was stamped ‘‘paid’’ the back, September 
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1929. The bank notified him the draft had been paid and requested 
him prepare the assignment his interest, which did Septem- 
ber 1929, writing the foot the transfer held from Sherrouse 
the following: 


consideration $250.00 hereby assign and sell entire 
interest the above set forth herein, unto Beltzhoover, 
Natchez, Mississippi. 

Rayville, this 7th day September, 1929’’— 


and sent same the bank. The draft was not paid Beltzhoover and 
was returned plaintiff bank for the reason that the assignment was 
not the form required Beltzhoover, so, September 10, 1929, the 
bank sent plaintiff the following assignment for his signature and 
did not tell him the draft had not been paid: 


La., September 10th, 1929. 


the sum Two Hundred and Fifty-six 
sell, convey and deliver entire interests and holdings the 
Hawkins oil well and acreage the said Beltzhoover. Said 
above described interest and holdings being located Union Country, 
Ark. 


This assignment was executed defendant and return plaintiff 
bank, which was the last time defendant heard the assignment 
draft, until October 1929, when was notified the bank that the 
draft had not been paid and the draft and assignment returned him. 

The record discloses that the draft and last assignment were for- 
the City Bank Trust Company, Natchez, Miss., and 
September 12, 1929, the draft was again stamped the back 
said bank. was also shown said payment was refused because 
the improper assignment only. The draft was returned after the 
12th September plaintiff bank where remained until September 
30, 1929, when was sent back again and returned Beltzhoover. 

Beltzhoover testified that the only reason did not pay the draft 
was because the assignment was not proper form. had been 
proper form, the draft would have been paid. corroborated 
this the fact that did accept and pay for like interests from 
other interest holders late September 25, 1929. would not 
drafts assignments after that date, due the fact that the 
oil project had then proved failure. Defendant was from September 
1929, until October 1929, the date the return the draft, rest- 
ing under the belief that the draft had been paid and his note can- 
This belief was based upon the letter from plaintiff bank stating 
that the draft had been paid. The bank undoubtedly knew why had 
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not been paid and failed notify defendant return the draft 
and assignment. defendant had been furnished with this informa- 
tion his draft returned promptly, could have prepared the proper 
assignment and secured payment the draft. The negligence the 
bank prevented him from doing this and the bank liable the draft. 
The holding the draft for practically days the bank after 
notifying defendant had been paid, although had not been paid, 
amounts acceptance the bank the draft discharge the 
note, per their original agreement with defendant cancel the note 
upon receipt the draft. 

therefore find the judgment the lower court incorrect, and 
now ordered, adjudged, and decreed that the judgment the lower 
court reversed and the demands plaintiff rejected its cost. 


LIABILITY STOCKHOLDER WHERE STOCK 
WITHHELD 


Colman Button, Superintendent Banks, Supreme Court 
Arizona, Pac. Rep. (2d), 1078 


One who for and pays for shares stock bank 
becomes stockholder and subject the statutory stockholder’s 
liability upon the failure the bank, even though the officers 
the bank wrongfully withhold the certificate from him, contending 
that had agreed leave the certificate with the bank under 
pledge escrow agreement. 


Action James Button, Superintendent Banks the State 
Arizona, charge the liquidation the Yuma Valley Bank, 
against Colman. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Eddy and Colman, both Yuma, for appellant. 

Campbell, Yuma, for appellee. 


ROSS, J.—This action James Button, superintendent 
banks, enforce the constitutional liability 
Colman stockholder the Yuma Valley Bank, course 
liquidation. Judgment went favor plaintiff, and the defendant 
appeals. 

The controlling facts are follows: February 18, 1929, the 
defendant subscribed and paid for shares $25 per share, the 
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capital stock the Yuma Valley Bank, thereafter organized 
take over the assets and affairs the Yuma National Bank then being 
liquidated. The Yuma Valley Bank was formally organized for busi- 
ness May 10, 1929, and thereafter operated commercial bank 
until June 20, 1930, when account its failing condition was 
closed and taken over the superintendent banks. certificate 
stock was ever delivered the defendant, although demanded 
him least two after the bank’s organization: Once 
June, 1929, and once October, 1929. certificate his favor for 
shares, dated May 18, 1929, duly executed under seal the corpo- 
ration, still attached stub, appears the stock book the bank, 
and the records the bank was stockholder. The 
officers the bank recognized the defendant was the owner 
shares the capital stock but refused issue and deliver certificate 
therefor defendant, contending that defendant the time sub- 
for shares verbally agreed pledge escrow his stock 
guaranty certain the assets the Yuma National Bank assumed 
taken over the Yuma Valley Bank. defendant denies ever 
making such agreement. The court made findings fact but did 
not find this issue. During the time the bank operated there were 
two stockholders’ meetings, neither which did defendant 
although notified. the last one, January, 1930, sent word 
through the secretary the corporation that was not stockholder 
and demanded that his name stricken from the list stockholders. 
Defendant took legal steps get his certificate stock, recover 
money damages, although had, before the bank 
closed, consulted attorney with view bringing some kind 
action. 

The defendant presents his contentions with the affirmation that 
was not stockholder the Yuma Valley Bank June 20, 1930, 
when closed, any other time. this true, course 
not liable. Corpus Juris, pp. 1097, 1098. But think under the 
admitted facts defendant was stockholder. paid his subscription 
full, and having done that became, the proportion that his 
shares bear the whole number shares, the owner the capital 
stock the bank. The fact that certificate was not issued and 
delivered him, being only evidence ownership ‘of stock, did not 
make him any the less stockholder. deprived him withheld from 
him only the evidence his ownership. Hook Hoffman, 166 Ariz. 
540, 147 722; Fletcher Cye. Corporations (Permanent Ed.) vol. 11, 
5092; 481, 710. the certificate stock was wrong- 
fully withheld from him the bank the custodian thereof, had 
remedies correct this wrong: (1) suit equity for specific per- 
formance compel the delivery the certificate; (2) damages for 
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breach the contract; (3) action assumpsit for money had 
and received. Watkins Record Photographing Abstract Co., Or. 
421, 149 478; Cook Corporations (8th Ed.) vol. 61. However, 
pursued none these remedies. was, then, from the time the 
bank’s organization the day closed, stockholder. 

Section 227 the Revised Code 1928 reads, part, follows: 
stockholders every bank shall held individually responsible, 
equally and ratably, and not one for another, for all contracts, debts 
and engagements, such corporation association, the extent 
the amount their stock therein, the par value thereof, addition 
the amount invested such shares stock. case the dissolu- 
tion liquidation any bank, the constitutional and statutory lia- 
bility the stockholders must for the benefit the 
such bank the superintendent banks any 

The first sentence this section practically rescript section 
11, article 14, the state Constitution, which almost word for word 
the same section 5151 the Revised Statutes the United States 
(12 USCA 63) the statutory liability stcekholders 
national banks. 

the contract every purchaser and owner shares 
stock banking corporation are the provisions the above 
statutes. These provisions are part his contract and thereby 
agrees the extent the amount his stock responsible the 
the bank for all its contracts, debts and engagements. 
Michie Banks and Banking, voi. 113, 28; Coffin Bros. Co. 
Spurway, Ariz. 274, 246 759, the question the liability the 
stockholder was under the federal statute, because the similarity 
that statute our section 227, supra, the conclusion there reached is, 
think, decisive the question here. The defense that case was 
that the stockholder had been induced purchase his stock through 
the fraud officer the bank, and held that even though such 
defense were true would not relieve the stockholder his contractual 
liability the ereditors the bank. the present case, even 
though defendant’s certificate stock was wrongfully withheld from 
him the bank its officers, the right the remedy 
provided the Constitution and statute cannot affected thereby. 
the bank, its officers, violated his rights stockholder, his 
remedy, has any, against them. cannot set their wrong- 
ful act towards him defense action the creditors the 
bank founded upon his stockholder with for them. 

The defendant contends that there was total failure considera- 
tion the evidence his stock, although the stock was paid for, 
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was never delivered him. action between him and the bank 
the failure the bank deliver the stock might considered. But 
immaterial this action for the benefit the creditors. 

think the judgment the lower court was correct and accord- 
ingly affirm it. 


TRANSFER COLLATERAL INSOLVENT 
BANK FOR ILLEGAL LOAN 


Walther McFerson, Supreme Court Colorado, Pac. Rep. (2d) 
552 


Where secret loan made bank exceeding the statutory 
borrowing limit, and promise made give collateral the 
lender upon request, the transfer this collateral the 
time when the bank insolvent, invalid even though the 
creditor has knowledge the bank’s insolvency. 

this case the Ridgewood bank had borrowed its legal 
limit. Needing more money, its cashier, Stanwood, borrowed money 
from Walther Stanwood’s personal note and promised give 
Walther collateral from the bank upon Walther’s request. The 
Ridgewood bank got into further difficulties, and Stanwood, con- 
templating the bank’s insolvency, transferred some collateral 
Walther just prior closing the bank. This action the bank 
commissioner recover the collateral unlawful preference 
and judgment was favor the commissioner. 


Action Grant State Bank Commissioner the State 
Colorado, and Lamb, Special Deputy State Bank Commissioner 
charge the Bank Ridgway, Colorado, against Walther. 
review judgment favor the Commissioner, defendant prose- 
error. Affirmed. 

Earle Bryant, Montrose, for plaintiff error. 

Moynihan, Hughes Knous, Montrose, for error. 


BURKE, J.—Plaintiff error hereinafter referred Walther, 
defendant error the commissioner, the Bank Ridg- 
way the Ridgway bank, the Citizens’ State Bank Ouray the 
Ouray bank, the Rubey National Bank Golden the Golden bank, 
and Carroll Stanwood Stanwood. 

The commissioner brought this action against Walther recover 
assets the Ridgway bank which, was alleged, had received from 
Stanwood, its cashier, just preceding its closing, contemplation its 
failure, with knowledge, and with intent prevent the application 
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such assets the bank’s jury returned its verdict 
for the commissioner and judgment was entered accordingly. review 
that judgment Walther prosecutes this writ. 

About January 1918, Walther, who had been engaged banking 
for many years, sold the Ridgway bank five men. Stanwood, one 
these, became its cashier and continued operate until closed. 
Walther became stockholder the Ouray bank and was depositor 
both. 

During all 1931 the Ridgway bank had borrowed its legal 
limit. Seven months before closed, Walther, knowing that fact, 
negotiated $5,000 loan from the Golden bank, evidenced Stan- 
wood’s note and Walther’s collateral. Stanwood then assured 
him that Ridgway bank collateral would furnished him his 
request, but such collateral was then selected agreed upon. 
Stanwood’s direction this $5,000 was deposited the Golden bank 
the First National Bank Denver the the Ridgway bank. 
Stanwood thereafter appropriated $800 and used the balance 
replace sums had unlawfully taken from the accounts various 
depositors his bank. This loan the books 
the Ridgway bank, save there disclosed the deposit, did not appear 
its published statements, nor its reports the commissioner, nor 
were the directors told it. 

December 1931, Stanwood received demand from 
principal creditor pay put additional security. communi- 
cated this fact Walther, then his dinner guest, telling him could 
not comply with and keep going. Two days later Walther was 
the Ridgway bank and notes the face value $4,000 were 
selected him and Stanwood from the bank’s note book and placed 
Walther’s note box, which was kept open the bank, accessible 
all times Stanwood. the morning Saturday, December 12, 
1931, Stanwood and Walther met and arranged that before noon, when 
the banks would close for the day, $1,000 the Ridgway bank’s funds 
deposit the Ouray bank should transferred 
Stanwood the account Walther that institution. This was 
promptly done and Walther advised. that time Stanwood knew 
his bank was insolvent and that would that day turn over 
the commissioner. When the transfer was made the Ouray bank, 
left less than $30 the Ridgway bank’s account there. When the 
Ridgway bank closed noon, Stanwood called the commissioner 
and placed the institution his Possession was actually 
taken that official the following Monday. When Stanwood went 
from the bank his home the afternoon December 12, took 
with him Walther’s note box and that evening sent for the latter, 
gave him the box with its contents, and told him the story the 
bank’s the cause it, and its closing. 
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The assets here sought the commissioner are the notes obtained 
Walther December and the $1,000 obtained him Decem- 
ber 12. Walther contends that entitled the notes under his 
agreement with Stanwood the time the Golden bank loan was nego- 
tiated, and the $1,000 having been paid him the usual course 
business while the Ridgway bank was still running. The direct 
testimony, coming from Walther and Stanwood only, that the former 
time, before Saturday evening, December 12, knew the Ridgway 
bank was insolvent. Since the jury was instructed the theory that 
such notice was immaterial, assume the truth that testimony, 
though the undisputed facts disclose that man Walther’s position 
could reasonably have been ignorant that insolvency. Since the 
jury was also instructed that return verdict for the com- 
missioner unless found the Ridgway bank insolvent from December 
December 12, 1931, and since from the evidence could 
not have found otherwise, accept that fact. Hence hold, 
do, that the delivery the notes Walther December 
and the $1,000 December 12, out the assets this insolvent 
bank, constituted unlawful preference, need consider other 
questions presented, and must affirm this judgment. 

This record long one, and pass over, immaterial our 
consideration and much the evidence. tells the story 
years looting the Ridgway bank its cashier, and the thin 
terms. little curiosity concerning the source the mysterious $5,000 
which suddenly appeared the books this little bank May, 1931, 
and the reason for it, would have necessitated the closing the insti- 
tution that time. Its statutory borrowing limit was $15,000, yet 
when did close, accepting its assets their book value and its admit- 
tedly worthless notes such, revealed shortage over $70,000. 
Stanwood has apparently paid part for his peculations, since his 
testimony given the deposition, taken Canon City, 
the state penitentiary. 

must borne mind that the respective rights the commis- 
sioner and Walther the questioned collateral are not tested here 
the rules applicable action between Walther, seeking 
the promise Stanwood, and the Ridgway bank, still solvent. 
With this distinction many authorities cited the brief counsel 
for Walther, for this reason not point. 

The assumption Walther’s ignorance the insolvency the 
Ridgway bank does not his lack knowledge the character and 
purpose the Golden bank loan. course, that were personal 
loan Stanwood, Walther could claim bank assets security. 
insists was loan for the Ridgway bank, made the name its 
cashier evade the prohibition the statute. Hence, putting this 
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transaction the light most favorable him, the notes question 
were transferred compliance with the promise Stanwood, acting 
for his bank, secure debt due from the Golden bank, which 
Walther knew the time was being negotiated conceal the 
facts and deceive the commissioner. 

Three times each year the Ridgway bank was obliged report the 
commissioner, and publish, detail, its liabilities. Section chap. 65, 
pp. 200, 201, Laws 1927. did not report publish this Golden 
bank loan. Had done the commissioner would have closed it. 
Failure report, falsely reporting, being instrumental 
doing, constitutes felony. Section 2674, 866, 1921; section 
17, chap. 65, 207, Laws 1927. 

The purpose this loan then was deceive the commissioner his 
performance official duty. Such contracts are contrary 
186 Wis. 93, 202 179. 

Since the date the Golden bank loan and Stanwood’s promise 
future collateral, collateral was designated, selected, 
delivered, set aside, the contract for was not executed, created 
lien, was limited the statute, and invalid when the bank became 
insolvent. Citizens’ State Bank First National Bank, Kan. 109, 
157 392, 1917A, 696. 

bank shall sell, assign transfer any its assets when in- 
solvent, contemplation insolvency, with the intention pre- 
ferring any creditor preventing the application such assets the 
satisfaction its debts. .’’ Section 2697, 871, 1921. 
bank shall deemed insolvent (a) when the actual cash market 
value its assets insufficient pay its liabilities other than its own 
eapital stock, surplus and undivided profits, (b) when unable 
meet the demands its creditors the usual course business.’’ 
Section 2698, Id. Since the notes question remained, December 
1931, the property the Ridgway bank, and since that bank was then 
insolvent, their transfer Walther was plain violation said section 
2697. Said section does not expressly declare such transfers void 
against the assignee, but under similar statute has, correctly 
think, been held. Citizens’ State Bank First National Bank, 
supra. That authority, and said section 2697, also.apply the $1,000 
transferred Walther few hours before the final closing the 
Ridgway bank. The only question remaining is: Was notice Walther 
the insolvency the bank essential invalidate the transaction, 
otherwise legal? The statute does not say and the federal courts 
have refused read such qualification into similar acts. Ball 
German Bank al. (C. A.) 187 750, 752; National Security Bank 
Butler, 129 223, Ct. 281, Ed. 682. 

have not overlooked Chemical National Bank, 174 
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610, 611, Ct. 787, Ed. 1106, probably the strongest 
authority cited counsel for Walther. That case was difficult one. 
The question was close and three the Justices dissented. differs, 
however, several material facts from the instant case, 
material difference between the federal statute there under consideration 
and ours. The acts there complained were not done contempla- 
tion insolvency, while the contrary true here. The statute there 
under consideration applied transactions consummated the bank, 
not ‘‘when insolvent’’ ours, but ‘‘after the commission act 
contemplation thereof,’’ which may mean entirely 
different thing. 

the close all the evidence counsel for the commissioner moved 
for directed verdict. For the reasons above given that motion should 
have been sustained. The result would then have been the same that 
reached through the return the verdict. 

The judgment affirmed. 


MATURITY SERIES NOTES 


Rees, Taylor Co. Mayflower Diners, Court Errors and Appeals 
New Jersey, 166 Atl. Rep. 


Where each series notes provides that all shall 
due and payable demand upon default one and one the 
notes not paid maturity, the become 
then becomes the duty the holder present them for pay- 
ment within reasonable time and give notice dishonor the 
indorsers. 


Syllabus the Court 


The defendant Kullman indorsed set series notes, payable 
named bank, each which contained this language: 
series notes, maturing September 15th, and one the 15th 
each month thereafter and including June 15th, 1931. Failure 
pay one note when due, all others become due and payable 
suit the payee against the indorsers begun 
September 29, 1931, some them, held (1) that the maker’s failure 
pay the fourth note its maturity December 15, 1930, made the 
remaining notes payable demand; held (2) that the mere fact that 
prior suit was begun such remaining notes February 20, 1931 
(which was dismissed because the notes had not then been presented 
for payment the bank where payable) did not accelerate the maturi- 
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ties such notes, nor did constitute defense the subsequent 
suit such remaining notes after such demand, within reasonable 
time, had been made upon them and due notice dishonor had been 
given; held (3) that the question whether, under the circumstances. 
the notes had been presented the bank within reasonable time, was 
jury question; and held (4) that the refusal motions nonsuit 
and direct verdict for the defendant based upon contrary conten- 
tions was not erroneous. 

Suit Rees, Taylor Company, Incorporated, against the Mayflower 
Diners, Incorporated, and others. From judgment favor the 
plaintiff, the defendant Samuel Kuilman appeals. Affirmed. 

Green Green, Newark and Nelson Mintz, 
both Newark, counsel), for appellant Kullman. 

James Trenton, for respondent. 

TRENCHARD, J.—Samuel Kullman (hereinafter called the defend- 
ant) endorsed series set ten ‘promissory notes for $100 each, 
all dated August 15, 1930, payable the plaintiff the First Mechan- 
ics’ National Bank Trenton, the first maturing September 15, 1930, 
and the others the 15th each month thereafter, and all made 
the Diners, each the ten notes was this language: 
series notes, maturing September 15th, and one 
the 15th each month thereafter and including June 15, 1931. 
Failure pay any note when due, all become due and payable 
demand.’’ 

This suit was begun September 29, 1931, notes which matured 
respectively December 15, 1930, and monthly thereafter, and which 
were unpaid. 

Cireuit Court Judge Oliphant, whom the case had been referred 
for trial, sitting without jury, entered judgment against the indorser 
Kullman alone (the maker and the other indorsers not having been 
served with process), and appeals, contending. that the judge erred 
refusing nonsuit and direct verdict for the defendant. 

think that refusal was not erroneous. 

The defendant first contends that plaintiff its institution 
prior suit February 20, 1931, these notes, after the note matur- 
ing December 15, 1930, was accelerated the due date the 
notes then remaining unpaid, and, failure that time within 
twenty-four hours thereafter make presentment and give notice 
dishonor the then remaining unpaid notes, discharged the defend- 
ant indorser from all liability. 

think not. The suit, which was begun February 20, 1931, 
was dismissed motion the defendant August 11, 1931, beeause 
the complaint did not state legal cause action; the notes not having 
been presented the bank for payment. Meanwhile, March 16, 

1931, the notes due Mareh 15th and monthly thereafter were duly 
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presented for payment, and due notice dishonor was given the 
indorsers; and September 23, 1931, after the dismissal the prior 
suit, the other notes suit were duly presented for payment the 
bank and due notice dishonor was likewise given. 

have pointed out that each one this set series notes 
was payable named bank maturity, and each was this lan- 
series notes, maturing September 15th, and 
one the 15th each month thereafter and including June 15, 1931. 
Failure pay any note when due, all others become due and payable 
Therefore the maker’s failure pay the fourth note 
the maturity date December 15, 1930, made the remaining notes 
payable demand. Since demand had been made when the prior 
suit was begun February 20, 1931, that suit was properly dismissed, 
and the mere institution that suit did not accelerate the maturities 
the remaining notes before demand for payment had been made 
the bank where they were payable, nor did constitute defense 
this subsequent suit such remaining notes after such demand, 
within reasonable time, had been made upon them and due notice 
dishonor had been given. 

The only lawful basis suit against the indorser these demand 
notes was first present them the bank for payment. The Nego- 
tiable Instruments Act Comp. St. 1910, pp. 3734, 3744) provides 
that presentment for payment sufficient must made proper 
place. Section 72. Presentment made the proper place, where 
place payment specified the instrument, and there 
presented. Section 73. 

The first suit was merely premature. well settled that notice 
dishonor could given legally, only after demand the bank. 

made before the paper becomes due invalid, notice given before 
the paper becomes due necessarily so, since every notice avail- 
able must based legal demand, and the fact that notice given 
prematurely mistake reckoning the date the maturity 
the paper creates exception the rule’’—citing, among other 

When the note for $100 matured December 15, 1930, plaintiff 
could not foresee that would not paid, and was not, 
any sense, obliged present the remaining notes for payment that 
day, but was compelled await payment nonpayment that note 
before the remaining notes could turned into demand notes. Then, 
when plaintiff found that the note maturing December 15, 
was not honored, had the undoubted right demand payment 
the remaining notes within reasonable time after they became demand 
notes. 

First National Bank Belmar Osborne, 104 Law, 112, 
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139 25, almost identical situation arose, and this court affirmed 
judgment for the holder the note against the indorser, where the 
bank first entered suit against the indorser demand note 
December 1924, and then discontinued it, and October 23, 
the note was protested, and then February 15, 1926, the second suit 
was begun which judgment for the payee was affirmed. 

the same effect are well-considered cases New York. Thus, 
National Hudson River Bank Kinderhook Ry. Co., App. 
Div. 232, 588, affirmed Nationai Hudson River Bank 
Moffett, 162 623, 1118, was held that ‘‘a letter written 
upon the part bank, which the holder promissory note 
payable the bank demand, the treasurer corporation which 
made the note, stating that the bank will ask payment the note 
future day named the letter, not followed upon the day named 
any demand payment and protest the note, does not constitute 
defense indorser the note.’’ 

Again, Parker Stroud, 379, Am. Rep. 685, was 
held that: ‘‘No cause action arises against indorser prom- 
issory note payable demand, place specified, until demand 
made compliance with the terms the contract and due notice 
non-payment; demand letter insufficient. The holder the 
note not chargeable with neglect for omission make such demand 
within any particular time. Until, therefore, demand made the 
place named, the statute limitations does not begin run favor 
the That case was cited with approval Gilpin 
Cas. 1912A, 861. See, also, McBride Illinois Nat. Bank, 138 App. 
Div. 339, 121 1041. 

The defendant says that the instruments suit are not demand 
notes; but the parties expressly made them payable demand, and 
the language each note negatives such strained construc- 
tion, particularly view section the Negotiable Instruments 
Act Comp. St. 1910, 3735), providing that note payable 

Lastly, the defendant contends that demand for payment the 
notes question was made within reasonable time. 

But that think the the present case was 
jury question. The trial court, sitting jury, found that the de- 
mands were made within reasonable time, and that finding was based 
these undisputed facts: The indorser, Kullman, knew when 
signed the ten notes, that the last one matured June 15, 1931, three 
months after the demand some the notes was made the bank 
and about three months before the demand the remainder the 
notes was made; wrote letter the plaintiff January 1931, 
which promised that ‘‘your note will taken care not later 
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than next week’’; his agent promised December 1930, when the 
fourth note was due, that ‘‘it would taken care of.’’ Moreover, 
the trial judge had before him the fact that one suit had been started 
February 20, 1931, and that litigation concerning the notes was 
constant after that date. course, where, here, note 
able demand, presentment must made within reasonable time 
after its issue. Neg. Ins. Act, Comp. St. 1910, 3744, 
§71. ‘‘In determining what ‘reasonable time’ ‘unreason- 
able time’ regard had the nature the instrument, the 
usage trade business (if any) with respect such instruments, 
and the facts the particular Comp. St. 1910, 3757, 193. 
Gershman Adelman, 103 Law, 284, 135 688, was held 
that: ‘‘Under the Uniform Negotiable Instruments Law Comp. St. 
reasonable time,’ having regard ‘the facts the particular case,’ 
for presenting promissory note, ‘payable demand, with interest,’ 
under the circumstances this case, question fact sub- 
mitted the jury under instructions from the See, also, 
First National Bank Belmar Osborne, 104 Law 112, 139 
25, 26, where this court, referring Foley Emerald Phoenix 
Brewing Co., Law, 428, 650, and similar cases which 
defendant relies, held that: ‘‘The law laid down this line 
cases has been modified the Negotiable Instruments Act this 
state,’’ quoting section Comp. St. 1910, pp. 3734, 3744) the 
act, and that ‘‘the question what reasonable time unreason- 
able one for the jury under the guidance the court. 


without jury, final, when, here, there legal evidence support 
it. Upton Slater, Law, 373, 225. 
The judgment will affirmed, with costs. 


CASHIER NOT AUTHORIZED PURCHASE 
LAND ASSUME LIABILITY FOR LIENS 
Carpenter Ferris National Bank, Court Civil Appeals, Texas, 
Rep. (2d) 495 


The ordinary duties national bank cashier not include 
the purchase land, even though taken satisfaction debt 
previously incurred, nor the assumption liability for outstand- 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1000. 
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ing liens thereon, binding the bank without the 
authorization the board directors. 

this the board directors the defendant bank ordered 
the cashier realize collaterals held for loan past due. Instead 
complying with these instuctions, the cashier took conveyance 
from the debtor acres land and assumed five vendor lien 
notes held the plaintiff. This suit was brought recover 
the notes and the main question before the court was whether the 
act was one his ordinary duties bind the bank. 
The court decided this the negative. 


Suit Carpenter against the Ferris National Bank and 
others. From adverse judgment, plaintiff appeals. Affirmed. 
Renfro, Ledbetter McCombs, Dallas, for appellant. 
McBride, O’Donnell Hamilton, Dallas, for appellees. 


LOONEY, J.—T. Cates was indebted Ferris National Bank 
Ferris, Tex., the sum $4,959.35, evidenced notes secured 
mortgage certain teams, tractor, other agricultural tools and 
implements, and certain feedstuff. This indebtedness being past due, 
December 1928, the directors the bank, order entered 
upon its minutes, instructed the cashier, Lloyd Wilson, realize 
the collaterals, foreclosure, and charge off the indebtedness remain- 
ing. 

Instead complying with these instructions, the cashier took 
transfer from Cates the bank the mortgaged personal property, 
and conveyance from Cates and wife the bank acres land, 
described appellant’s petition, the consideration recited being the 
all indebtedness owing the bank Cates and the 
payment, assumption, five certain vendor lien notes for the sum 
$320 each, bearing interest the rate per cent. and payable 
and held Carpenter, the 40-acre tract land having been 
Carpenter and wife Cates, August 24, 1927, 
for the recited consideration and the five lien notes above men- 
tioned. 

The cashier made report his doings, although regular meet- 
ings were held, but the directors indirectly learned, six eight months 
later, that had possession the mules formerly under mortgage. 
The chairman the board, Dr. Hampton, testified effect that the 
eashier made report the board the transfer personal prop- 
erty, the conveyance containing the assumption clause; that fact 
was never mentioned any the board meetings prior the time 
the affairs the Ferris National Bank were taken over the Farmers’ 
Merchants’ State Bank Ferris (mentioned that some five 
six months after the conveyance witness learned that acres 
land were being carried the books the bank, and, reply 
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question, the cashier said that: acres land took over 
from Mr. Cates down the bottoms,’’ and that the land was clear 
indebtedness; that witness did not know the land was incumbered, 
the attempt the cashier bind the bank the assumption 
pay same, until after the absorption the bank the Farmers’ 
Merchants’ State Bank; that the board directors always retained 
its authority, under the law, direct and manage the bank, and never 
surrendered same the cashier; that the bank did not pay taxes 
the property for 1929; such items appear its expense account. 

Orr, another director, gave similar testimony, saying, among 
other things, that the board directors, having knowledge the 
claimed assumption the Carpenter notes, took action with ref- 
erence the ratification the act the cashier; two other directors 
gave testimony similar import, and the same stands uncontradicted. 

November 17, 1930, the Ferris National Bank was absorbed 
Farmers’ Merchants’ State Bank Ferris, the latter assuming the 
payment all liabilities the former, shown record the close 
business, November 17, 1930, disclosed its ledger any other 
formal record the bank, including liabilities depositors and other 
excluding liability shareholders, and all liabilities not 
record thereafter found, arising either contract tort. 

this connection, pertinent state that the alleged assump- 
tion agreement upon which Carpenter seeks hold defendants liable 
was not disclosed the ledger any record kept the bank. 

The Ferris National Bank, having been absorbed the Farmers’ 
Merchants’ State Bank Ferris, went into voluntary liquidation 
January 28, 1931. 

Carpenter instituted this suit recover the amount due 
five lien notes mentioned, and foreclose the 40-acre tract 
land, against Cates, maker, the Ferris National Bank the assump- 
tion clause the conveyance from Cates the bank, against the 
Farmers’ Merchants’ State Bank its alleged assumption the 
indebtedness the Ferris National, and against individual directors 
the Ferris National, the idea that they were trustees the 
funds the bank then liquidation. 

The case was tried without jury, resulting judgment against 
plaintiff, and for all defendants, except Cates, against whom judg- 
ment was rendered favor plaintiff for the amount due upon the 
notes, with foreclosure the land. Carpenter appealed. 

The court filed findings fact, embracing the salient facts stated 
above, and specifically found: That the the Ferris National 
Bank, taking transfer the personal property and conveyance 
the land, from Cates the bank, containing the assumption agree- 
ment, violated instructions given him the board directors 
December 1928; that the failed report these facts 
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the board directors, and member the board had any knowledge 
the real transactions, until after the Ferris National Bank had gone 
into liquidation; that the cashier deceived and misled the board 
directors, stating the chairman the board, about six months 
subsequent the transactions, that himself had taken over the 
land, but, subsequent the absorption agreement between the banks, 
the represented the chairman the board directors that 
the land had been conveyed the Ferris National free 
edness; that other members the board had any information 
regard the conveyance from Cates the Ferris National, until 
after the assets the bank were taken over the Farmers’ Mer- 
chants’ State Bank; that appellant, Carpenter, did not change his 
position any respect with reference the land the indebtedness 
owing thereon, reason the execution the deed from Cates; 
that his security remained the same; and that the Ferris National 
received fruits benefits from the purported conveyance; that 
Farmers’ Merchants’ State Bank had knowledge the existence 
the purported deed from Cates the Ferris National Bank the 
time took over the assets and assumed certain the liabilities 
the Ferris National; and that the books and formal records the 
latter did not reveal the existence the assumption agreement. 

The court’s conclusions law are the effect that the act 
Lloyd Wilson, cashier, accepting the deed from Cates, binding the 
bank pay assuming payment the Carpenter notes, was vio- 
lation instructions embraced the formal resolution the directors, 
and beyond the scope his authority; that his conduct accepting 
the deed, and thereafter concealing the truth from the board 
tors, coupled with misrepresentations made members the board, 
constituted fraud upon the bank, perpetrated for the benefit appel- 
lant, Carpenter; that, since the evidence disclosed that the directors 
the Ferris National Bank had knowledge the real transaction, 
until after the dissolution the bank, and not being charged with 
duty investigate, Ferris National and its directors were not estopped 
deny liability for the wrongful acts the cashier, nor held have 
acquiesced ratified his acts; that under the facts and 
stances the deed from Cates the bank was never accepted, passed 
title the bank, nor did become binding obligation; that the 
Farmers’ Merchants’ State Bank, having knowledge the 
transaction, the books and records the Ferris National disclosing 
nothing the existence the conveyance from Cates, did not 
assume nor did become liable pay the notes sued upon. The find- 
ings the trial judge are sustained evidence, and are adopted 
our conclusions the issues; also his conclusions law are adopted. 

The record suggests theory entitling plaintiff recover against 
the Farmers’ Merchants’ State Bank, the directors the Ferris 
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National; hence further notice will given their connection with 
the case. 

The only question presented for decision is, Did the act Cashier 
Wilson, accepting the conveyance from Cates the bank, con- 
taining the assumption clause, obligate the bank pay the Carpenter 
notes 

obvious that the cashier disregarded toto the instructions 
given him the board directors regard the Cates indebted- 
ness; however that may be, the only phase his conduct, con- 
sidered us, relates the binding quality his act having the 
bank assume payment the Carpenter notes. 

The affairs national banks are placed statute under the man- 
agement board directors (see Code, title 12, chap. 71, 
Banks and Banking [12 USCA §71]), who are authorized appoint 
cashier and other officers and define their duties (see chapter 
[12 USCA 24]), and, unless enlarged authority the board 
directors (which may expressed implied), the ordinary duties 
cashier, the exercise which will prima facie binding upon the 
bank, are stated City Bank Columbus, How. 356, 364, 
Ed. 130, (quoting from Bank Dunn, Pet. 51, 
Ed. 316), follows: ‘‘In the case Bank the United States 
Dunn Pet. Ed. 316]), the court would not permit the 
president and cashier the bank bind their agreement with 
the endorser promissory note, that should not liable 
his endorsement. said not the duty the cashier and presi- 
dent make such contracts, nor have they power bind the bank, 
except the discharge their ordinary duties. All discounts are 
made under the authority the directors, and for them fix any 
conditions which they may think proper loaning money. The court 
defines the cashier the bank executive officer, whom its 
debts are received and paid, and its securities taken and transferred, 
and that his acts, binding upon bank, must done within 
the ordinary course his duties. His ordinary duties are keep 
all the funds the bank, its notes, bills, and other choses action, 
used from time time for the ordinary and extraordinary exi- 
gencies the bank. usually receives directly, through the sub- 
ordinate officers the bank, all moneys and notes the bank, delivers 
all discounted notes and other securities when they have been paid, 
draws checks withdraw the funds the bank where they have been 
deposited, and, the executive officer the bank, transacts most 
its business. The term ordinary business, with direct reference 
the duties cashiers banks, occurs frequently English 
cases, and the reports the decisions our State courts, and 
one them has been judicially allowed comprehend contract 
made cashier, without express delegation power from 


782 THE BANKING LAW JOURNAL 


board directors so, which involves the payment money, 
unless such has been loaned the usual and customary way. 
Nor has ever been decided that cashier could purchase sell the 
property, create agency any kind for bank which had 
not been authorized make those whom has been confided the 
power manage its busisness, both ordinary and 

think necessarily follows that, neither the purchase land 
cashier for the bank, although taken satisfaction debt pre- 
viously contracted, nor the creation obligation pay outstand- 
ing liens thereon, could considered ordinary duties belonging 
the position therefore, for such acts cashier binding 
upon the bank, they must rest upon delegated authority from the 
board directors. That the assumption grantee the payment 
mortgage lien indebtedness for which his grantor personally 
liable creates primary liability that may sued upon the holder 
and owner well settled this state. Hill Hoeldtke, 104 Tex. 
594, 142 871, (N. 8.) 672; Brannin Richardson, 
108 Tex. 112, 185 562; Allen Traylor (Tex. Com. App.) 212 
945, 947. 

view the limit placed upon the power national banks 
incur indebtedness, may seriously doubted whether even the board 
directors, under the circumstances, could have obligated the bank 
pay the Carpenter notes; for, while authority given national banks 
purchase real estate satisfaction debts previously contracted 
the course dealings (see Code, title 12, chap. 29, Banks 
and Banking [12 USCA §29]), yet express authority given 
national banks assume payment existing liens upon real estate 
taken satisfaction previous debt (see same title and chapter, 
[12 USCA may true that, under certain circum- 
stances, obligations, not specifically mentioned the statute, may 
out the ordinary course the bank’s business that those who assert 
such obligation must able show that the officer agent acting 
for the bank had specific authority create the obligation. West- 
ern National Bank Armstrong, 152 346, Ct. 572, 574, 
Ed. 472, the court said that the power borrow money not 
expressly given statute national banks; that their business 
lend and not borrow money; discount notes others and not get 
its own notes discounted; yet was stated that, under the general 
authority transact banking business, all incidental powers may 
exercised carry the business successfully, and that this neces- 
sarily implies the right bank incur liabilities the regular 
course its business; and, this connection, the court said: ‘‘Nor 
doubt that bank, certain cireumstances, may become tem- 
porary borrower money; yet such transactions would much 
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out the course ordinary and legitimate banking require 
those making the loan see that the officer agent acting for 
the bank had special authority borrow money. Even, therefore, 
that was within the power the board directors 
the Fidelity National Bank borrow $200,000 time, yet 
obvious that the vice president, however general his powers, could not 
exercise such power unless specially authorized do, and 
equally obvious that persons dealing with the bank are presumed 
know the extent the general powers the officers.’’ 

the instant case, specific authority was conferred the 
bind the bank the assumption agreement; quite the 
contrary, undisputed that the directors passed order directing 
the cashier realize upon the collaterals held security for the 
Cates indebtedness, and charge off the remainder; this definite instruc- 
tion forbids the idea that the cashier was impliedly authorized take 
conveyance land the debt and obligate the bank assume and 
pay the Carpenter notes. 

Neither ratification the Ferris National, the unauthorized 
acts its cashier, nor estoppel repudiate same, justified, because 
the absence any proof showing knowledge the directors 
the material facts regarding the assumption agreement. Citizens’ Na- 
tional Bank Good Roads Gravel Co. (Tex. Civ. App.) 236 
153; Western National Bank Armstrong, 152 352, Ct. 572, 
575, Ed. 473. Western National Bank Armstrong, supra, 
the court, speaking similar situation, said: ‘‘It scarcely neces- 
sary say that ratification, efficacious, must made 
party who had power the act the first place,—that is, the 
present case, the board directors,—and that must made with 
knowledge the material facts. There not the slightest evidence 
shown this record that the board the Fidelity National Bank, 
any act, formal informal, undertook ratify Harper’s action 
the premises, that they ever had any knowledge the transac- 

Appellant contends that his position sustained the decision 
the Court Civil Appeals Desdemona Streety, 250 286. 
The court found that case that the active vice president (and man- 
ager), who represented the bank transactions that resulted 
assumption agreement, acted within the general scope his authority, 
and that the directors the bank were fully aware the transactions. 
This, itself, differentiates that case from the case bar, but, aside 
from this, shown the concurring opinion Justice Higgins 
that the decision turned largely the construction subdivision 
article 385 (now article 396) defining certain charter powers 
state banks. Appellant also cites First National Bank Greenville 
Oil Cotton Co., Tex. Civ. App. 645, 828, 829. care- 


- 
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ful reading this case shows that the decision was based upon the 
doctrine estoppel; the court said that: ‘‘Under the facts pleaded, 
defendant [bank] could not defeat recovery plaintiff [oil com- 
pany] the ground that the contract was ultra and again 
the court said: ‘‘Where officer corporation assumes have 
power bind the corporation, and enters into contract for the cor- 
poration, and the corporation receives the fruits and benefits the 
contract, and retains them with knowledge the circumstances attend- 
ing the making the contract, estopped from rescinding undo- 
ing the contract.’’ The authorities cited appellant not, our 
opinion, sustain his contention. 


The judgment the court below should affirmed, and 
ordered. 


Affirmed. 


PLEDGE BANK’S ASSETS SECURE 
SURETIES DEPOSITORY BOND 


Schornick Butler, Supreme Court Indiana, 185 Rep. 


bank may pledge its assets, consisting promissory notes 
taken and held the regular course business, protect per- 
sonal sureties the bank’s bond given security for deposit 
public funds. 

this case certain directors and stockholders signed deposi- 
tory bond surety for the bank, consideration for which the 
bank pledged part its assets collateral insure the sureties 
against any loss they might sustain. The bank became insolvent 
and the receiver brought this action recover the assets pledged 


the theory that the pledge was illegal. The court, however, held 
that the pledge was valid. 


Action Frank Schornick, receiver the Crothersville State 
Bank, against Frank Butler and others. 
ment, plaintiff appeals. 

Affirmed. 


Montgomery Montgomery and Seba Barnes, all Seymour, 
for appellant. 


Jos. Shea, Hottel, and Yaeger, all Indianapolis, 
for appellees. 


From adverse judg- 


FANSLER, J.—In December, 1922, the appellees were directors 
and stockholders the Crothersville State Bank for which the appel- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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lant now receiver. During that month the directors said bank 
made arrangement for the bank which the appellees became per- 
sonal sureties for public funds deposited with the bank under the 
depository law (section 12621 seq., Burns’ 1926). 

consideration the agreement appellees sign the bond 
personal surety, was agreed the directors for the bank that good 
and valid notes out the assets said bank the amount $30,000 
face value, should turned over and set aside collateral pledge 
insure appellees against loss reason having signed the bond 
the bank sureties. There was provision that notes might 
substituted from time time, and that all collections the notes 
question should held the property the appellees for the purpose 
the agreement. 

committee selected the sureties met with the president the 
bank, who informed the committee that was authorized indorse 
the notes selected the committee, the notes were selected and 
indorsed and put envelope upon which was written indem- 
nifying signers bonds for public funds,’’ and the envelope was 
placed the hands the president the bank for safe-keeping, and 
that might have access the notes for the purpose receiving 
payments principal and interest. 

was found the trial court that the bank was ‘‘in fact’’ insol- 
vent the time this agreement was made. was, however, still operat- 
ing. The above agreement was all things out, and public 
funds were deposited with the bank upon security the bond. 

September 12, 1923, the state banking department took posses- 
sion the assets the bank, and the same day the Union State 
Bank Crothersville was appointed receiver therefor, and afterwards 
appellant succeeded receiver. 

action was brought against appellees the bond question, 
and they demanded that the indemnifying notes and the proceeds 
thereof turned over them, which appellant refused do. This 
action secure possession thereof. 

There were special findings fact which amount elaboration 
the above statement, and conclusions upon which there was 
judgment that appellees should have the pledged paper and the pro- 
ceeds thereof and that they account the receiver for any the pro- 
ceeds excess amount necessary reimburse them. 

Exceptions the conclusions law present the question, May 
bank organized under the laws the state Indiana pledge its assets, 
consisting promissory notes taken and held the regular course 
business, protect personal sureties its depository bond? 

The appellees were directors and stockholders the bank, but, since 
fraud not alleged and since they received personal benefit from 
the transaction, the fact immaterial. 


q 


786 THE BANKING LAW JOURNAL 
The appellees were not creditors the bank and they did not take 
the assignment the notes creditors. The municipality whom 
the bond was given was not creditor the bank nor would have 
become creditor unless the bond was given. question preferring 
involved. 

Under the depository statute the bank might have pledged eligible 
bonds directly the municipality security for its deposits. The 
transaction here different effect. The securities were pledged 
the appellees, who, turn, pledged themselves secure the deposits. 
either case the pledged securities were only liable the extent 
the cash actually deposited. The bank parted with interest the 
securities equal the deposit subject the condition that, the ex- 
tent which repaid the cash, would reclaim the securities. 
amounts more than sale securities their actual value for 
The general creditors the bank lost nothing the transaction, 
and, they are affected all, they are benefited since the bank 
more liquid reason having the cash rather than the securities. 
The appellees gained nothing. The public deposit its proceeds was 
used, will used, for the payment general creditors the bank, 
more than equal amount the pledged notes will withheld. 

The action sounds equity. The general creditors the bank 
the appellant, their representative, cannot heard say that the 
pledging the securities was illegal while they retained the benefits 
the transaction. Melaven Hunker al., 408, 299 1075. 

would unconscionable permit the general creditors profit 
where they had loss, the expense the appellees, who have 
profited nothing and have done wrong. must not permitted 
unless there some insuperable rule law which requires it. 


alone can considered court chancery, and tech- 
never tolerated except obtain and not destroy 
Isgrigg, Executor, Schooley al., 125 Ind. 94, 151, 153. 


Our banking law (see Burns’ Ann. St. 1926, 3844 seq.) gives 
banks ‘‘all the powers incidental and proper, which may necessary 
and usual carrying the business The right 
bank borrow money and pledge its assets for the payment thereof 
beyond serious question. urged, however, that deposit not 
loan and that banks have power pledge their assets secure 
deposits. There reason for the distinction. either case the 
relation debtor and creditor created. has been expressly held 
this court that agreement assign collateral security for 
certificate deposit will enforced, and answer the contention 
that the transaction constituted ordinary deposit and not loan, the 
said: how should regarded this respect—whether 
loan deposit—is not material, under the facts this case; for 
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considered ordinary deposit, its effect would create 
the relation debtor and creditor between appellee and appellant’s 
al. Randolph County Bank, 157 Ind. 120, 
1025, 1032. 

Under this decision, standing unquestioned for more than thirty 
years, the principle stare decisis might well invoked were 
necessary. 

Generally loan differs from the ordinary deposit bank only 
the evidence the promise, the time payment, and the interest rate. 
The relation created the same. well-recognized fact that banks 
some instances pay various rates interest upon checking 
accounts well upon time deposits against which certificates are 
issued, payable demand after certain date, and that they also 
borrow money varying interest rates upon their promissory 
notes payable upon date certain. The basic contractual obligation 
pay the same and, when the money received the bank assigns 
which would permit the collateral retained one case and not 
another. 

The Legislature recognized the right bank pledge collateral 
secure the payment ordinary deposits when enacted the deposi- 
tory law. examination the title and body that act clearly dis- 
closes that was not intended affect the powers banks. merely 
fixed the terms and conditions upon which public officers may make 
deposits banks. 

The great weight recent authority supports our conclusions. Bliss 
Mason, 121 Neb. 484, 237 581. 

urged that bad policy for banks give security for money 
deposited. That unless security given for all deposits, unsecured de- 
positors will withdraw their funds and thus destroy the business the 
bank. This question business policy with which are not con- 
but well known that banks pay interest some types 
deposits and not others. 

urged that against public policy permit banks pledge 
assets secure the payment deposits. 

Constitutional and statutory enactments, practices officials, and 
judicial decisions may looked for disclosure the public policy 
state. Legislative enactments are the safest guides and the fairest 
that they operate prospectively and guide future negotiations. 
Decisions courts last resort operate the same manner after their 
pronouncement, but the first instance may have the effect destroy- 
ing the contract made before the policy announced. 

minimizing the importance the doctrine that contracts 


should not enforced they contravene public policy, many courts 
have cautioned against recklessness.in condemning contracts being 
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violation policy. Public policy, some courts have said, 
term vague and uncertain meaning, which pertains the law- 
making power define, and courts are apt encroach upon the domain 
that branch the government they characterize transaction 
invalid because contrary public policy, unless the transaction 
contravenes some positive statute some well-established rule law. 
Other courts have approached the remark English judge that 
public policy unruly horse astride which one may carried 
into unknown paths. Considerations such these have led the 
statement that the power the courts declare contract void for 
being contravention sound public policy very delicate and 
undefined power, and, like the power declare statute unconstitu- 
tional, should exercised only cases free from doubt.’’ 
Bell, 185 Ind. 536, page 544, 112 883, 885. 


find constitutional statutory enactments, practices 
officials, judicial decisions this state indicating that the pleading 
collateral secure deposits against public policy. There noth- 
ing inherently wrong immoral such transaction. The only deci- 
sion this court upon the subject that have found upholding such 
agreement denies such policy. 

Judgment affirmed. 


PAYMENT CHECK LACKING PAYEE’S 
INDORSEMENT 


Texas Bank Trust Co. Sweetwater Withers, Court Civil 
Appeals Texas, Rep. (2d) 1061 


Where drawee bank pays check which the indorsement 
the payee lacking and the payee does not receive the proceeds 
the check, the bank will liable the drawer. 

this connection, the drawer the check was under obliga- 
tion examine his canceled checks when they were returned from 
the bank for the purpose ascertaining whether they had been paid 
genuine indorsements and his failure notify the bank that the 
check was paid without the payee’s indorsement was not available 
the bank defense. 


Suit Withers against the Texas Bank Trust Company 
Sweetwater. From judgment for plaintiff directed verdict, defend- 
ant appeals. Affirmed. 

Hamner Ponder, Sweetwater, for appellant. 

Jas. Beall, Jr., Sweetwater, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1141. 
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vendor’s lien note executed one O’Keefe for the principal sum 
$500. Appellee, Withers, the father Withers, drew his 
check favor Jones, order, for $500 upon the appellant 
bank. This notation was the face the check: ‘‘For O’Keefe note 
and The check was delivered Withers, who was 
attend the procuring the transfer the vendor’s lien note from 
Jones appellee. Withers understood that the note was payable 
the First National Bank Sweetwater, and took the check 
that bank. the same time drew his check favor Jones for 
$33, the amount interest owing the note. These two checks were 
delivered the First National Bank Sweetwater and receipt was 
taken Withers. This receipt had the following notation its 
face: ‘‘Above amount paid upon surrender transfer executed 
Jones and note Jones resided Abilene, Taylor 
county, and appellee was not acquainted with him. The First National 
Bank, after receipt these checks for the purpose stated, presented 
same appellant bank without the indorsement the payee, Jones, 
and they were cashed. The proceeds were not deposited the First 
National Bank Jones Withers, but that bank issued cashier’s 
check payable itself evidence the account. few days after the 
checks were cashed the First National Bank’ closed its doors and was 
liquidated the Federal Banking Department. After the First Na- 
tional Bank had closed, appellee discovered that his check for $500 had 
been cashed the appellant without the indorsement Jones, and 
instituted this suit against appellant for the amount thereof. jury 
was demanded, but the close all the testimony the trial judge was 
the opinion that there were issues submitted for determina- 
tion the jury and accordingly gave peremptory instruction ap- 
pellee’s favor. 

The check for $33, drawn Withers not involved 
this suit. 

Appellant’s brief contains seventeen assignments error, but they 
present but few independent questions law. 

The first group assignments complains that all the evidence came 
from interested witnesses, and that was error peremptorily instruct 
the verdict based upon the testimony such witnesses even though 
that testimony was uncontradicted. overrule these assignments. 
The check was introduced evidence, disclosing that the payee’s name 
was not indorsed thereon. The payee testified that never saw the 
check heard until after the closing the First National Bank. 
officer the appellant testified that the check was cashed without 
the indorsement the payee, and former officer the First National 
Bank gave like testimony. This evidence made out conclusive case 
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appellee’s favor, unless same was overcome the defensive matter 
next herein noticed. 

presented that the appellee, the exercise ordinary 
could have discovered, prior the closing the First National Bank, 
that his check had been cashed without the indorsement the payee, 
and that, had discovered that fact and notified appellant thereof 
promptly, appellant could have protected itself collecting the amount 
the check from said First National Bank. The facts are that ap- 
pellant bank mailed appellee statement his account, including 
checks, 4.30 December 8th. This statement was 
probably delivered the mail carrier appellee’s residence about 
9.30 o’clock December 9th. The First National Bank 
closed its dors that day and did not reopen the morning 
the 10th. Appellee did not examine the back the check de- 
termine whether not same was indorsed the payee, and his failure 
immediately made the basis the claim negligence. 
think the claim without merit. was appellant’s duty not cash 
the check unless bore the indorsement the payee, and appellee 
owed duty examine the check for the purpose determining 
whether appellant discharged its duty that respect. note 
page 166, the general rule stated this language: 
duty imposed depositor examine his pass book and 
vouchers does not extend examination the signatures the 
payees the returned vouchers, the duty the bank de- 
termine the genuineness payee’s indorsement, and the depositor 
not expected know his signature.’’ 

rule reannounced. 

the Guaranty State Bank Lively (Tex. Civ. App.) 149 
1917E, 673, the rule stated this language: ‘‘When checks are re- 
turned depositor bank, not charged with notice that the 
indorsement thereon had been forged; but, when has ascertained the 
genuineness his signature the check and the correctness the 
sum, has performed his duty.’’ 

would indeed harsh rule which would require bank de- 
positor, his peril, immediately upon the receipt his bank statement, 
ascertain whether checks drawn him bore the genuine signatures 
the payees. Absent this duty, appellee could not have been guilty 
negligence under the facts this case, and issue thereof was pre- 
sented for determination the jury. 

Complaint made the overruling motion appellant 
make the First National Bank and the receiver thereof parties this 
litigation. long bill exceptions appears the record disclosing 
all facts with reference this matter. These facts clearly absolve the 
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trial judge any abuse discretion view the delay appellant 
making the request, and the assignments presenting this question 
are overruled. 

The judgment the trial court will affirmed. 


DOUBLE COMMISSIONS FOR DUTIES 
EXECUTOR AND TRUSTEE DENIED 


Core’s Will; Application Empire Trust Co., New York Sur- 
rogates Court, Westchester County, 264 Supp. 457 


Double commissions are awarded only when the will contem- 
plates several and separate duties executors and also trustees. 
Where the will makes such separation but blends the two duties 
and commingles them without severance, double commissions are 
not allowed. 

this case the will directed that $200,000 held the execu- 
tors and trustees for the life daughter, and paid over upon 
her death others; the residence was devised and bequeathed 
other persons. The testator appointed two persons and trust 
company ‘‘as Executors and Trustees under this Last Will 
and Testament.’’ Two the executors wanted doubie commissions 
for receiving and paying out the estate, including the $200,000 trust 
fund held behalf the daughter. The court allowed only one 
commission. 


Proceeding the application the Empire Trust Company and 
others for judicial settlement their account proceedings ex- 
ecutors of, and trustees under, the last will and testament Elijah 
Core, deceased. Decree accordance with opinion. 

Lachman Goldsmith, New York City (Henry Hofheimer, 
Milton Mansbach, and Louis Paley, all New York City, coun- 
sel), for Empire Trust Co. and Harry Hirsch. 

Rogers Whitaker, New York City (Spier Whitaker and John 
Condon, Jr., both New York City, counsel), for Dr. Charles 
Clingman. 

Jerome Peck, New York City, special guardian. 


SLATER, S.—Upon this accounting proceeding, question 
double commissions arises. The will provides for the payment debts 
and funeral expenses; gives real property Illinois; directs $200,000 
held the executors and trustees for the life the daughter, 
Alice Core, and upon her death paid over certain other people; 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §460. 
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all the rest, residue the property devised and bequeathed equally 
other persons. The testator appointed two persons and trust 
company ‘‘as Executors the Trustees under this Last Will and 

Two the executors contend that they are entitled commissions 
such for receiving and paying out the entire estate including the 
$200,000 held them trust for Alice Core. 

solving the question double commissions the rule that double 
commissions are awarded only when the will contemplates several 
and separate actions executors and also trustees, and commissions 
are not allowed where the will makes such separation but 
blends the two duties and commingles them without severance. The 
facts the instant case not stand the test permitting double com- 
missions. Rappold’s Estate, 138 Mise. 163, 245 169; 
Glenn’s Estate, 258 536, 180 322. 

the instant case, the court finds testamentary intent create 
trust fund after severance from the general assets the estate. 
The rule laid down Schliemann’s Will, 259 497, 503, 182 
153, 156, does not apply. Judge Lehman said the 
mann Case, supra: ‘‘The courts have never attempted formulate 
fixed tests, whick can applied all cases, determine testamentary 
intent. That must always gathered from the will read whole. 
those cases where double commissions were denied, the testator had 
made distinction between functions which those named executors 
executors and trustees should perform virtue their dual 
offices. the wills not only postponed division and distribution 
the estate but contemplated that from the death the testator 
the estate should held the executors, pending such division and 
distribution. Every duty resting upon those holding title the estate 
was imposed upon the executors from the date death, and every 
function and power exercised them was intrusted them 
from the same date. those cases where double commissions were 
allowed, the directions given were different, and there were indications 
the will that after the persons named executors had fully com- 
pleted administration the estate, except such administration might 
otherwise include distribution, they should hold the residue the 
estate separate trust funds one fund. Thus the court 
discern clear intention the testator that fixed period 
those named executors and trustees should hold the property 

The recent case Matter Courts (November, 1932) 260 
128, 183 200, denied double commissions case where the 
testator had willed property the trustee pay over income him 
for life, and thereafter two more beneficiaries for life. 
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The decree upon this accounting will provide for the payment 
one-half commissions the executors for receiving the entire estate 
and one-half commissions for paying out the estate, other than the 
$200,000 held them trust for Alice Core. The court 
will deny commissions upon the trust fund $200,000 for paying 
over executors themselves trustees. Submit decree. 


CHECKS DEPOSITED FOR COLLECTION EN- 
TITLED PREFERENCE PAYMENT 


Therrel Fogal, Supreme Court Florida, 148 So. Rep. 199 


Checks sent correspondent bank for collection, but not re- 
ceived collected until after the forwarding bank fails, are entitled 
preference the assets the failed bank. The collecting bank 
will not permitted retain the proceeds satisfy debt owing 
the forwarding bank, for holds the money agent for the 
forwarding bank which, turn, becomes trustee for the depositor 
upon its insolvency. 


Suit Morton Fogal, doing business under the name Fogal Boat 
Yard, against Therrell, liquidator the Bank Bay Bis- 
and another. Decree for complainant, and defendants appeal. 

Affirmed. 

Robert Smith, Miami, for appellants. 

Hugo Enstrom, Miami, for appellee. 


DAVIS, J.—The Bank Bay Biscayne insolvent bank that 
closed its doors June 10, 1930. few minutes before was taken 
charge the comptroller, Morton Fogal, the appellee, deposited for 
collection and application his account check drawn favor 
Fogal Boat Yard First National Bank Palm Beach. The Bank 
Bay Biscayne, after forwarding the check correspondent bank, ac- 
companied advice collect and failed prior the receipt 
and the check the correspondent bank (Central Farm- 
ers’ Trust Company West Palm Beach). June 11, 1930, the next 
day after the Bank Bay Biscayne failed, the correspondent bank 
presented the check First National Bank Palm Beach, upon which 
was drawn, and received payment thereon correspondent the 
Bank Bay Biscayne which was then the hands the comptroller. 
But the Central Farmers’ Trust Company, the correspondent bank, 
the proceeds the check upon indebtedness owing the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §305. 


794 


THE BANKING LAW JOURNAL 


Bank Bay Biscayne said Central Farmers’ Trust Company. The 
collection was made and the credit given, after the Bank Bay 
Biscayne had closed its doors and had been taken charge the 
comptroller. 

The appeal from final decree which adjudicated that the pro- 
ceeds the check deposited appellee with the Bank Bay Bis- 
cayne, under the circumstances above related, should treated 
preferred claim against the assets the Bank Bay Biscayne. 

The decree should affirmed upon the authority Everglade 
Cypress Co. Tunnicliffe, Liquidator (Fla.) 148 So. 192, opinion filed 
2nd day January, 1933, decided this term this court (not yet 
reported State Report). 

The Bank Bay Biscayne, acting collection agent for appellee, 
became trustee for all amounts collected the deposited check pur- 
suant acts done its correspondent bank, the course dis- 
charging the agency for collection. The collection the Central 
Farmers’ Trust Company was agent for the Bank Bay Biscayne, 
which latter bank, instanti the collection, became trustee for appel- 
lee the extent what had been collected its correspondent bank 
its behalf, whether the correspondent bank ever remitted the proceeds 
the Bank Bay Biscayne not. 

must therefore reject the contention made this appeal that 
the trust relationship resulting from the actual collection appellee’s 
check can only enforced against the Central Farmers’ Trust Com- 
pany which appropriated the money satisfy its claim against the 
Bank Bay Biscayne. Our conclusion that the trust thus created 
against the actuai trustee, Bank Bay Biscayne, which 
constructively, though not actually, had its assets augmented what 
was collected for its Walker Fla. 181, So. 
994; Kansas State Bank First State Bank, Kan. 788, 634; 
tical dollars that must pursued such Smith Fuller, 
Ohio St. 57, 99.N. 214, 1916C, Ann. Cas, 1913D, 387. 

The extent which the preference may enforced, that is, whether 
against all, some portion only the assets, not properly 
before for adjudication this appeal. far know from the 
record, the cash assets, out which such preference this would 
constitute charge and would payable, adequate pay this and 
all other preferences like dignity. this not so, the appellant 
may apply the court below for further instructions that point. 
The decree itself that the liquidator directed pay preferred 
claim the amount $3,318.33 out and from the general assets the 
said Bank Bay Biscayne, the same time and upon the same basis 
other preferred claims against the assets the said Bank Biscayne. 
construe the final decree meaning more than that prefer- 
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ence adjudicated appellee’s favor, payable upon the same basis 

other preferred claims against the assets the Bank Bay Biscayne 

the same kind, character, and dignity. construed, the decree ap- 

pealed from should affirmed, and ordered. 
Affirmed. 


PRESENTMENT NOTE MAKER NECES- 
SARY BIND INDORSER 


Linthicum Angelo Furniture Co., Court Civil Appeals Texas, 
Rep. (2d) 315 


Although article 566 the Texas Revised Statutes provides that 
the holder note may fix the liability indorser without pro- 
test notice bringing suit thereon against the maker before the 
first term court after the cause action accrues, this does not 
dispense with the necessity presentment for payment the maker 
maturity. 


Suit the Angelo Furniture Company against Linthicum and 
another. From part judgment against the defendant named and 
favor the plaintiff, the defendant named appeals. 

Reversed, and cause remanded. 

Upton Upton and Charles Russell, all San Angelo, for ap- 
pellant. 

Kerr Gayer, San Angelo, for appellee. 


BAUGH, J.—Appeal from judgment favor the Angelo 
Furniture Company against Linthicum; and favor Linthicum 
over against the executrix the estate Williams, nego- 
tiable note for $1,600, executed Williams, payable Linthi-. 
cum, and him indorsed before maturity appellee. Suit was 
appellee against Williams, maker, and Linthicum, indorser. After 
citation and before trial Williams died. Upon motion Linthicum, 
and after dismissal Williams, Nannie Mae Williams, executrix 
his estate, was made party defendant. Appellee sought judgment 
against her, and she has not appealed from the judgment favor 
Linthicum against her. 

Appellant’s first proposition that the trial court erred not 
sustaining his general demurrer appellee’s petition, that showed 
upon its face that was liable only indorser negotiable note, 
and that there were allegations presentment appellee holder 
thereof, and demand for payment made the maker maturity, nor 
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notice dishonor the maker given him, nor any waiver 
such statutory requirements, the absence which liability was 
shown against him indorser. 

The case was tried upon appellee’s original petition, which sought 
hold appellant indorser. contained allegations present- 
ment the maker maturity, nor excuse for not doing so; allega- 
tions waiver such presentment; allegations protest and notice 
dishonor; and allegations facts which, under the exceptions 
the Uniform Negotiable Instruments Act (articles 5932- 
5948, 1925), would excuse the appellee holder due course for 
failure so. order hold indorser liable negotiable 
instrument, unless otherwise excepted under the Negotiable Instruments 
Act, presentment for payment must made the date 
falls due (sections and 71, art. 5937, and notice dishonor 
nonpayment given the indorser (section seq., art 5938, 
requirements may course waived, and such waiver 
may express Section 109, art. 5938. But was incum- 
bent upon appellee plead such waiver, such other facts would 
excuse its failure comply with the above-cited statutory require- 
ments. 

Appellee relies, however, article 566, which provides that 
the liability indorser may fixed without protest notice 
bringing suit thereon against the maker before the first term court 
after the cause action accrues; and contends that, since the record 
this discloses that this suit was brought, was not necessary 
for show presentment the maker for payment, and protest and 
notice the indorser order establish his liability, but that com- 
with said article 566 establishes such 

not deem necessary discuss the issue whether said 
article 566 superseded and controlled the Negotiable Instruments 
Act. was held First Natl. Bank Lee County Cotton Oil Co. 
(Tex. Com. App.) 274 127, that the Uniform Negotiable Instru- 
ments Act did not repeal old article 579, 1911, which was substan- 
tially the same article 566, 1925. But this article was re-en- 
acted the 1925 Revised Statutes, which took effect subsequent the 
date said decision. And construing article 566, re-enacted, the 
Commission Appeals the recent case Brummett Everts, 
(2d) 863, expressly held that article 566, S., did not dispense 
with the necessity presentment for payment the maker matu- 
rity negotiable note order fix liability indorser, pro- 
vided for the Negotiable Instruments Act; and that the term ‘‘pro- 
used article 566, must limited accordingly. There was 
allegation such presentment appellee’s petition. likewise 
appears from the face said petition that appellant was sought 
held only secondarily liable indorser the note. Its petition 
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therefore subject general demurrer under express holdings Bank 
Lee County Cotton Oil Co., supra; First State Bank Ovalo Ware- 
house Ass’n (Tex. Civ. App.) 276 773; Wardlaw Bank 
Co. (Tex. Civ. App.) (2d) 419. See, also, Tex. Jur., pp. 761 
and 918. 

The note introduced evidence contained provision that the in- 
dorsers waive presentment, notice, and protest. While this was valid 
and binding provision the indorsers, was not pleaded. And 
cannot look the evidence subsequently introduced supply deficien- 
cies the pleadings. The pleadings themselves must affirmatively show 
their sufficiency. See Wardlaw Bank Co., supra, and cases 
there cited. 

For the reasons stated, the judgment the trial must re- 
versed, and the cause remanded. 


BANK LIABLE BANKRUPT DEPOSITOR’S 
CREDITORS FOR APPROPRIATING DEPOSIT 


MacDonald Guy, Circuit Court Appeals, Fed Rep. 
(2d) 334 


bank that appropriates customer’s deposit satisfy loan 
obtaining preference the depositor becomes bankrupt within 
the next four months. And if, during the the suit 
recover this deposit the depositor’s trustee bankruptcy, the 
depositary bank declared insolvent, the trustee bankruptcy 
entitled recover this amount full preferred claim. 

this case, the Plymouth Trust Company, knowing the deposi- 
tor, shoe manufacturer, was contemplating insolvency, applied 
several deposits payment debt long due. Other creditors 
petitioned the shoe company into bankruptcy, and after adjudica- 
tion, the trustee sought recover the sums applied the bank to- 
the debt. Pending this action, the Plymouth Trust Co. was closed 
the bank commissioner. The trustee bankruptcy then sought 
recover the deposit preferred claim and was allowed so. 


Proceeding Walter MacDonald, trustee bankruptcy, against 
Arthur Guy, Commissioner Banks. From decree dismissing his peti- 
tion for want jurisdiction, the trustee appeals. 

Reversed and remanded for further proceedings. 

Robert Cook, Boston, Mass. (Walter MacDonald, 
Brockton, Mass., and Jonathan Rintels, Boston, Mass., the 
brief), for appellant. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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Edmund Dewing, Boston, Mass. (Warren Farr, Boston, 
Mass., the brief), for appellee. 


WILSON, J.—In June, 1929, the Graig, Reed Emerson, 
corporation engaged the manufacture shoes and hereinafter 
referred the Shoe Company, was undoubtedly insolvent. 
meeting its stockholders was held and the president the Plymouth 
Trust Company (hereinafter referred the Trust Company), 
state banking institution under the laws Massachusetts, attended. 
this meeting was agreed those present allow the corporation 
continue business three months longer. That liquidation its 
affairs was necessary was clearly apparent. The Shoe Company was 
then owing the Trust Company unsecured notes which pay- 
ment had been made since 1927, and which the referee bankruptey 
has described ‘‘frozen loan,’’ $36,500, 

The Shoe Company had one large which paid its bills 
about the tenth the month, which the Trust Company had 
edge. The Shoe Company continued, after the meeting June, de- 
posit with the Trust Company the usual course business, and the 
bank its deposits July 11, 1929, with the understanding 
that they were subject check. 

July check the amount $15,100.78 was sent branch 
the Trust Company for deposit the usual course, which, together 
with certain other funds then deposit thereafter received from 
the Shoe Company, totaling $20,476.78, the Trust Company applied 
the notes the Shoe Company, and demanded payment the balance 
its loan, and assignment its cashier. The result was petition 

The trustee bankruptcy filed petition with the referee bank- 
ruptey order the Trust Company pay the trustee the sums thus 
its note. The referee found that the 
$20,476.79 applied its debt the Trust Company, the application 
$16,108.49 was misappropriated the Trust Company and resulted 
preference, was not received the usual course business, 
but with knowledge the insolvent condition the bankrupt and with 
intent gain advantage over other creditors. 

The District Court review the referee’s findings held that the 
total amount applied the debt the bankrupt, $20,476.79, con- 
stituted preference, and ordered the Trust Company pay the entire 
sum the trustee bankruptcy. Craig, Reed Emerson, 
(2d) 811. appeal, this court Plymouth County Trust Co. Mac- 
Donald, (2d) 94, June 27, 1932, held that only much was 
received the bank after July 11, and with the intent apply 
its own debt, was fraud upon other creditors, $16,449.50, and re- 


THE BANKING LAW JOURNAL 799 


manded the case the District Court for further proceedings ac- 
cordance with its opinion. 

While the proceedings determine whether the Trust Company was 
liable the trustee for the alleged misapplication these funds were 
pending, the commissioner banks Massachusetts December 17, 
1931, virtue the authority vested him under sections and 
chapter 167 the General Laws Massachusetts (Ter. Ed.) 
took possession the assets the Trust Company, and gave notice 
all present their claims him before September 

some time after June 27, 1932, and prior August 25, 1932, the 
appellant filed with the commissioner two proofs debt behalf 
the bankrupt estate, each totaling $19,333.07, representing the amount 
found due the trustee from the bank, with interest 
and costs, one alleging that the trustee was entitled priority pay- 
ment, and the other, that proof was filed subject his right 
payment from the estate the Trust Company. 

August 25, 1932, the trustee bankruptcy was notified that the 
claims were rejected the commissioner for the reason that doubted 
the ‘‘justice and validity Section chapter 167, 
Mass. (Ter. Ed.). 

September 1932, petition was filed the court 
join the commissioner defendant, and setting forth substantially 
the above facts; and, addition, that the commissioner did not intend 
apply any assets the Trust Company the payment the claim 
the trustee but proposed apply the notes the 
Trust Company set-off against the claim the trustee bank- 
and also alleging that the sum $16,449.50, the amount de- 
termined this court constitute preference, was unlawfully and 
improperly appropriated and converted the Trust Company, and 
that the title the money remained the Shoe Company, and now 
vested the appellant said trustee that said com- 
missioner, since setting claim adverse the trustee bank- 
ruptey, should joined proper party the petition the bank- 
ruptey court; whereupon the trustee prays that the assets and property 
the Trust Company the amount $16,449.50, together with inter- 
est, declared impressed with trust favor the trustee 
bankruptey, and that the commissioner ordered deliver said sum 
said trustee. 

This court has already held Plymouth County Trust Co. 
Trustee, (2d) 94, that the trustee was entitled 
the funds misappropriated the Trust Company, and that the Trust 
Company was not entitled set off the amount due the notes the 
Shoe Company held the Trust Company; also see Mechanics’ 
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Metals’ Nat. Bank Ernst al., 231 60, Ct. 22, Ed. 
121; Minnesota Ontario Power Co. Losey (C. A.) 260 689. 
This decision the right the trustee bankruptcy these 
funds res adjudicata (Riehle Margolies, 279 218, 225, 
Ct. 310, Ed. 669), and the bank commissioner should have re- 
ported the claim, least among the general list creditors the 
Trust Company. 

There remains, however, the question whether any funds the 
hands the commissioner banks are impressed with trust the 
amount the funds misappropriated the Trust Company, 
with interest. The trustee’s petition does not set forth 
cient facts enable the court determine whether 
the funds misappropriated can now traced into the assets 
now held the commissioner banks, what assets 
the Trust Company are the hands the commissioner. 
American Can Co. Williams (C. A.) 178 420, 423, 424. Since 
the commissioner sets adverse claim these funds refusing 
allow the claim the trustee bankruptcy, and since the bank- 
court has already taken jurisdiction over the issue, not also 
over the res, think the bankruptcy court should retain jurisdiction 
determine the question whether there are any funds the hands 
the commissioner banks impressed with trust favor the 
trustee bankruptcy, especially since the rule tracing trust funds 
the hands transferee seems differ somewhat the federal 
from that applied the Massachusetts courts. the latter 
held that must shown that the property money has passed into 
property definite fund,’’ which may distinguished 
from general assets before there can reclamation priority pay- 
ment. Salem Elevator Works, Inc., Com’r Banks, 252 Mass. 366, 
(N. 487, 116 Am. St. Rep. 225, Ann. Cas. 551; Old Colony Trust 
Co. Puritan Motors Corp., 244 Mass. 259, 265, 321. 

The rule recognized the federal courts holds that when funds are 
deposited bank and misappropriated the bank, can shown 
that they have not been entirely dissipated, the general fund the 
bank may held impressed with trust the extent that the 
funds deposited have not been dissipated, and, course, they can 
traced into some fund property into which they have been 
such fund impressed with the trust. According the 
federal rule, the mingling misappropriated funds with the general 
funds bank not sufficient destroy the trust. 

The decree the District Court reversed, and the case re- 
manded that court for further proceedings not inconsistent with this 
opinion. 
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CHECK AGAINST INSUFFICIENT FUNDS 
PAYMENT DRAFT 


Treadwell Reno Mill Elevator Co., Supreme Court Oklahoma, 


The drawee draft, attached bill lading, gave the 
bank check that bank payment the draft, which 
check was drawn against insufficient funds. The bank stamped the 
draft ‘‘paid’’ and delivered with the bill lading the drawee. 
The bank failed two days later, funds meet the check not having 
been deposited the meantime. was held that this did not con- 
stitute payment the draft and that the drawee remained in- 
debted the drawer the draft for the goods against which the 
draft was drawn. 


Suit the Reno Mill Elevator Company against Tread- 
well, wherein Humphrey was substituted plaintiff. Judgment 
for the plaintiff, and the defendant appeals. Affirmed, and judgment 
rendered the supersedeas bond. 

Howenstein, Oklahoma City, for plaintiff error. 

Libby, Reno, for defendant error. 


CULLISON, J.—The Reno Mill Elevator Company plaintiff 
instituted suit against Treadwell, defendant, seeking recover 
$1,247.98, the same being the amount draft forwarded plaintiff 
the First National Bank Grandfield, Okl., for collection and re- 
plaintiff. 

former trial this case and appeal this court the judgment 
the lower court was reversed and said cause remanded for new 
trial, Okl. 227, 268 192. further appears that, before the 
second trial said cause, the corporation, the Reno Mill Elevator 
Company, was dissolved, but, prior said dissolution, had assigned 
over Humphrey all its right, title, and interest and all 
the matters touching said lawsuit, and that said lawsuit was concluded 

The case was tried jury, and, upon conclusion the evidence, 
the court directed verdict favor plaintiff and entered judgment 
thereon, from which judgment the court defendant appeals this 
Defendant contends that plaintiff’s evidence was insufficient 
sustain the judgment the trial court. 

The record discloses that plaintiff shipped defendant certain mill 
products; that the bill lading and draft for the amount said 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1174. 


THE BANKING LAW JOURNAL 


products were forwarded the First National Bank Grandfield, 
with explicit instructions from plaintiff said bank that said 
draft was ‘‘for collection and remittance only the Reno Mill 
Elevator Company, without depositing intermingling with the bank’s 

Defendant accepted the draft and procured the bill lading, and 
thereby procured the load mill products. Upon the date the draft 
was due, June 1923, defendant went the bank and drew his check 
the amount the draft, and thereupon the bank said draft 
and delivered said draft defendant. June the date 
defendant drew his check the First National Bank, his deposit 
said bank was insufficient cover the amount the check given 
payment the draft, and the two succeeding days did not have 
sufficient money deposit cover the amount the check. June 
1923, was the last day the bank was open for business. Said bank was 
closed the national bank examiner, and liquidated. 

The check which defendant drew payment the draft was never 
stamped marked ‘‘Paid’’ the bank, and was never applied against 
defendant’s account with the bank. There was not sufficient money 
deposit defendant’s account pay the check any time after de- 
fendant wrote the check, and the bank did not credit him with 
overdraft sufficient pay the check. 

The question this case is, Did the action the bank receiving 
the check payment the draft, when there was not sufficient money 
pay the check and the bank held the draft under the restrictions 
noted, supra—did said action the bank constitute payment? the 
ease Harryman al. Bowlin, 153 202, (2d) 1011 (not 
briefs), this court held: ‘‘The delivery check bank 
itself, which bank draft with bill lading attached sent for col- 
lection and remittance, does not amount payment, although the 
maker the check has sufficient funds deposit with such bank 
meet it, the bank insolvent and the check not 

Also the Dungan Jesko, 118 Okl. 217, 246 1094, the 
court held: ‘‘In the absence agreement the contrary, the ac- 
the check being honored when 

Defendant’s case does not meet the requirements the above rules 
quoted. His check was never honored the bank, was never 
stamped ‘‘Paid.’’ There was not sufficient funds deposit defend- 
ant’s satisfy said check. The bank became insolvent, and the 
check was never paid. 

The above decision consider decisive the case bar. The 
judgment the trial court affirmed. 

Defendant error, plaintiff below, prays the court for judgment 
upon the supersedeas bond. Judgment hereby rendered upon the 
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supersedeas bond filed herein against the defendant principal and 
for the amount the judgment rendered the trial court, with in- 
terest from the date thereof the rate per cent. per annum, to- 
gether with the costs this action. 


PREFERENCE ALLOWED WHERE MONEY 
WRONGFULLY RECEIVED 
INSOLVENT BANK 


Spartanburg County Arthur; Bank Union, Supreme Court 
South Carolina, 169 Rep. 235 


Where county treasurer pays personal debt bank 
checks drawn county funds deposited other banks, and the 
payee bank has knowledge this, the county will allowed re- 
cover this money full from the payee bank even after the latter 
becomes insolvent. 


Proceeding Spartanburg County for preference the dis- 
tribution the assets the Bank Union, opposed Arthur 
and another receivers the Bank Union. From order granting 
the preference, the receivers appeal. Order affirmed. 

The order Judge Sease follows: 

This matter comes before upon motion the petitioner for the 
allowance certain judgment heretofore procured the petitioner 
against the receivers the Bank Union the court common pleas 
Union county, state South Carolina, preference the dis- 
tribution the assets the said bank. 

The action which culminated this judgment was originally in- 
stituted 1928, while the Bank Union was going banking concern 
organized under the laws this state, and conducting general bank- 
ing business the city Union. 

Prior, however, the trial the cause, the Bank Union became 
insolvent, and under appropriate proceedings the respondents herein 
were duly appointed the receivers thereof. Thereafter the respondents 
were substituted parties defendants that suit, and the cause thus 
came for trial before Hon. Greene, presiding circuit judge, 
who, upon the completion the testimony, directed verdict favor 
the plaintiff for the full amount prayed for. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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The entire record, together with the evidence the cause, has been 
filed with connection with this motion. From these papers 
appears that plaintiff’s action was grounded upon three checks, the 
payment which had been received the Bank Union. 
the three checks question had been drawn Miller, treasurer 
the petitioner against the account the petitioner certain banks 
the city Spartanburg, C., and were each payable the Bank 
Union. These checks bore their face, the officers the bank ad- 
mitted upon the trial, the clearest evidence that they were drawn against 
the funds the petitioner, and not against the funds Miller in- 
dividually. The bank thus knew that the funds, against which these 
checks were drawn and out which they were paid, were held 
Miller trust funds. receiving from Miller such trust funds, then, 
the bank did so, subject the same trust under which Miller had 
held them. 

Upon receiving these trust funds, charged with full knowledge 
their trust character, the bank, the instance Miller, applied the 
same payment certain indebtedness due the Bank Duncan, 
which was private banking corporation headed Miller, and there- 
after disbursed the funds realized the course its business. Some 
time thereafter was discovered that Miller had embezzled approxi- 
mately $1,000,000 the funds held him treasurer the plaintiff, 
and, included the speculations, were the funds represented these 
three checks. 

When the bank thus joined with Miller applying the proceeds 
these checks, representing, they did, trust funds, violation the 
trust under which they were held, the bank made itself privy Miller’s 
appropriation the extent such checks, and became chargeable 
trustee maleficio therefor. Allen Puritan Trust Co. (1912) 211 
Mass. 409, 916, 1915C, 518, with note; Charleston 
Paint Co. Banking Trust Co. (1924) 129 290, 
123 830. 

Under such circumstances, appears clear that the petitioner 
entitled preference the distribution the assets the Bank 
Union the extent its judgment. parte bank Aynor (1927) 
144 147, 142 239, 243; parte Hernlen (1930) 156 
164 63, 161 879. 

The facts this fit peculiarly the language Mr. Justice 
Cothran the first cited case: ‘‘If shown, therefore, that the 
misappropriated fund went into the coffers the corporation prior 
receivership, was disbursed the corporation the payment its 
debts the acquisition property, there can reason justice 
allowing the general receive the benefit the stolen 
property, simply for the reason that corresponding amount money 
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was not turned over the receiver. The corporation will have received 
the benefit the stolen fund the reduction pro tanto its liabilities 
the general creditors should not heard say that they may hold 
onto the benefit the theft and not account for it.’’ 

State Idaho Bruce (1909) Idaho, 102 831, 834, 
1916C, Am. St. Rep. 245, which cited with approval our 
the Aynor Case, supra, striking parallel the immediate 
cause. There the state treasurer deposited state funds bank with 
the authority law. The bank had notice the character the funds 
and the relation which the state treasurer sustained such funds. 
Upon the the bank, the state set claim prefer- 
ence the extent such deposit. sustaining the right pref- 
erence, the court that case said: ‘‘When the funds are traced into 
the assets the unfaithful trustee, one who has knowledge the 
character the funds, they become charge upon the entire assets 
with which they are mingled. would seem immaterial 
whether the property with which the trust funds were mingled was 
moneys, whether was bills, notes, securities, lands, other assets. 
The bank which assigned this case appears have been engaged 
general business, and its assets consisted moneys, securities, and 
lands; and, the estate was augmented the conversion the trust 
funds, reason seen, under the equitable principle which has been 
mentioned, why not become charge upon the entire 

After the hearing hereon, counsel for the respondents requested the 
incorporation this record the testimony and all other proceedings 
the case Spartanburg county against the Bank Union, tried 
heretofore this court before Hon. Greene, presiding 
judge, which case has already been referred.to herein. Such request 
was joined the attorneys representing the petitioner; and ac- 
cordingly this testimony and record has been filed with me. have 
read and considered this testimony and record, and supports 
conclusion that the petitioner entitled the preference prayed. 

therefore ordered that the petitioner be, and hereby is, entitled 
preference the distribution the assets the Bank Union 
the extent its said judgment, and entitled have its said judg- 
ment paid full before the payment any sums the general assets 
the Bank Union the general creditors thereof. 

Sawyer Sawyer, Union, for appellants. 

Nicholls, Wyche Russell, Spartanburg, and Barron, Barron 
Walker, Union, for respondent. 


BONHAM, J.—The history this litigation, and the causes which 
led it, are clearly and stated the order Judge Sease, 
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from which this appeal comes this court. That order correctly dis- 
poses the issues made the appeal. 

not seriously denied that the transactions between Miller 
and the Bank Union created trust favor the county Spartan- 
burg the assets the bank. The gist the contention that they 
did not create trust maleficio which entitles the county pref- 
erence the distribution those assets. 

The evidence this case conclusive that the Bank Union had 
knowledge that the funds which received from Miller were 
funds the county Spartanburg, which Miller had trust the 
treasurer the county, and that they were being misappropriated 
him the payment the obligations the Bank which 
was president, the Bank Union. When, therefore, the Bank 
Union received them with this knowledge and converted them its 
uses, there arose trust maleficio; there were present the character- 
elements fraud him who misappropriated the funds, and 
knowledge thereof the bank which received them payment ob- 
ligations not due the lawful owner the funds. 

The exceptions are overruled, and the order Judge Sease af- 
firmed. Let reported. 


ATTORNEY’S FEES NOT PAYABLE OUT 
ESTATE 


Conne’s Estate, Surrogate’s Court, New York County, 263 
Supp. 421 


statute authorizing the payment attorney’s fees for services 
rendered estate any person interested therein, does not 
authorize the payment fees attorney representing the bene- 
ficiary trust created the decedent during his lifetime. 

this case appeared that the decedent, Conne, created trust 
during his lifetime. The trust agreement provided that, the in- 
come fell below specified amount, the beneficiary should have the 
right take steps enforce the provisions the agreement. The 
income fell below the specified amount and the attorney for the 
trustee instituted accounting procedure behalf the bene- 
ficiary the trust, result which securities, sufficient pro- 
duce the required income, were added the trust. 

The attorney applied have his compensation fixed and paid 
out the estate under the New York Surrogate’s Court 
which provides part 

any time during the administration estate, and ir- 
respective the pendency particular proceeding, the surrogate 
shall have power hear application for and fix and determine 
the compensation attorney for services rendered estate 
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its representatives, devisee, legatee, distributee any 
person interested therein.’ 

The court held that this statute authorized payment fees from 
the estate generally only where services were beneficial the estate. 
also held that the beneficiary creditor estate and not 
interested’’ within the meaning the statute. The appli- 
for fees was denied. 


Proceeding the matter the estate Philip Conne, deceased. 
application attorney for beneficiary trust fix his compensa- 
tion such attorney and that such charges made payable out 
the estate. Application denied. 

Joseph Baum, New York City, for petitioner. 

Proskauer, Rose Paskus, New York City (J. Alvin Van Bergh 
and Charles Looker, both New York City, counsel), for executrix. 

Joseph Moss, New York City, special guardian. 


DELEHANTY, his lifetime entered into trust 
agreement whereupon deposited with Guaranty Trust Company 
New York, trustee, securities the par value $70,000, the income 
which the trustee was directed pay beneficiaries named the 
agreement. The agreement further provided: ‘‘It the intention and 
purpose the Grantor that the gross income from the principal the 
said trust estate shall all times during the lifetime the trusts, 
amount Four thousand nine hundred ($4900) Dollars annually, and 
for that purpose, the said Grantor hereby agrees upon the written 
demand the Trustee, deposit such additional securities ap- 
proved it, into effect the aforesaid intention and 

The agreement further provided that, demand the trustee 
for deposit additional securities was not complied with ten days, 
the cestui should have the right take steps enforce the provisions 
the trust agreement. 1932 the securities the trust failed 
produce the required income, and demand was duly made the 
trustee upon the executrix the above-named decedent add the 
truth other securities insure the annual income $4,900 
according the terms the trust agreement. This demand was not 
complied with. The attorney for petitioners thereupon instituted 
pulsory accounting proceeding this court, and rendered services 
therein, result which there was substitution securities 
sufficient produce the required income. Counsel for the cestui now 
makes this application under section Surrogate’s Court 
and asks that his reasonable charges fixed and made payable out 
the estate. The executrix contends (1) that whatever services were 
rendered the petitioning attorney were rendered for the sole benefit 
his client; (2) that they were not rendered for the benefit the 
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estate; and (3) that the client for whom these services were rendered 
not ‘‘a person interested’’ the estate defined Surrogate’s 
Court Act. Petitioner concedes point III his brief that the 
services were not rendered for the benefit the estate. Section 231-a 
Surrogate’s Court Act, intended authorize payment ‘‘from the 
estate generally’’ only where the services rendered were beneficial there- 
to. Matter Chaves’ Estate, 143 Mise. 872, 257 645; Matter 
Vorndran, 132 Mise. 611, 230 326. Under this section 
application fix attorney’s fees may granted when the services 
are rendered ‘‘person interested’’ the estate and may charged 
against the funds the person ‘‘interested.’’ Petitioner’s client 
the estate, and such does not come within the 
gory ‘‘person Section 314, subd. 11, Surrogate’s 
Court Act. 

The application must denied. Submit order notice accord- 
ingly. 


BUSINESS LAW SECTION 


Digest Recent Business Decisions 


Contracts 


Contract Restraint Trade Held 
Unenforceable 


Bond Corporation Keller, 
Court Chancery New Jersey, 166 
Atl. Rep. 341 


Where employee, after his em- 
ployment has terminated, contracts 
not disclose his former em- 
ployer’s competitors for two years 
any information acquired while 
the latter’s employ nor enter the 
employ competitor, such con- 
invalid against public 
policy because not ancillary 
either contract for the transfer 
good will other subject 
property, existing employ- 
ment contract employment. 

The opinion the court, part, 


Complainant and defendant Bright 
Star Battery Company are competing 
manufacturers electric flash-lights 
and batteries. Defendant Keller was 
vice-president and sales manager 
complainant from 1922 
few weeks after his employment 
complainant terminated, Keller, con- 
sideration $3,000 paid him com- 
plainant, entered into agreement 
with complainant, which the more 
important parts here follow: 

The said Lawrence Keller 
does hereby covenant and agree that 
for the period two years from the 
date hereof, will not disclose any 
other manufacturer the products 
manufactured and/or sold the Bond 
Electric Corporation, any knowledge 
whatever the customers trade 
policies the Bond Electric Corpora- 
tion, its jobber dealer prices, 


any other matter whatsoever learned 
him respecting the business the 
Bond Electric Corporation during his 
said employment; and that will not, 
for the said period two years from 
and after date hereof, enter en- 
gage competing business enter 
into the employ, directly indirectly, 
any competing manufacturer any 
the products now manufactured 
and/or sold the Bond Cor- 
poration, other than radio tubes and in- 
candescent lamps; and that will not 
become employed by, connected with, 
associated with any such competing 
manufacturer any capacity whatso- 
ever, either employee, director 
officer any other capacity whatso- 
ever, and that will not become 
partner with any other person engaged 
any such similar competing business. 

The said Lawrence Keller 
further agrees and consents that any 
action brought enforce the preced- 
ing covenants, the Bond Cor- 
poration, plaintiff therein, shall 
entitled, addition all other reme- 
dies, preliminary and permanent 
injunction enforce the said covenants 
and restrain the violation thereof the 
said Lawrence Keller both 
lite and permanently.” 

Within two weeks after making this 
contract, Keller entered the employ 
the Bright Star Company vice-presi- 
dent and sales manager, and began 
solicit the trade customers com- 
plainant. The Bright Star Company 
using Keller’s knowledge com- 
plainant’s customers and trade policies 
and methods doing business, 
attempt take business from com- 
plainant. The bill prays 
enforce the contract between com- 
plainant and Keller. 

the time the contract was made, 
Keller was longer complainant’s 
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employ. The contract was not inci- 
dental the sale the business 
any other transaction. For this reason, 
defendants assert that contrary 
public policy and unenforceable. 
Palumbo Piccioni, Eq. 40, 
103 815, 816, Vice Chancellor Leam- 
ing, referring the leading case 
United States Addyston Pipe Steel 
122, said: “And after ex- 
haustive review the authorities the 
conclusion there reached that con- 
ventional restraint trade can en- 
forced unless the covenant embodying 
merely ancillary the main pur- 
pose lawful contract, and necessary 
protect the covenantee the enjoy- 
ment the legitimate fruits the con- 
tract, protect him from the dan- 
gers unjust use those fruits 
the other party. See, also, note 
collecting later authorities the same 
general effect. From these conclusions 
the further conclusion there deduced 
that contract the sole object which 
restraint The learned vice 
chancellor found that the contract be- 
fore him was not within the condemna- 
tion the Addyston Case and re- 
fused dissolve the injunction. 
Restatement the Law Contracts, 
515, the rule stated: restraint 
trade unreasonable the absence 
statutory authorization dominant 
social economic justification, 

refrain from competition and not an- 
cillary either contract for the trans- 
fer good will other subject 
property existing employment 
contract employment.” 

The rule above quoted undoubtedly 
the prevailing one. Judged it, the 
contract now question invalid and 
therefore will not enforced 
this court. 

confidential employee under 
implied duty not use, the disad- 
vantage his employer, knowledge 
his employer’s trade secrets, which 
gains through the confidence reposed 
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him, and this duty continues after 
the relation master and servant has 
been dissolved. far the contract 
can construed definition this 
duty, not contrary public 
but does not appear that Keller 
using proposes use knowledge 
any trade secrets complainant. 
former employee liberty sell 
the customers his old employer and 
need not attempt wipe from his 
memory the prices and terms credit 
the latter. Solomon Hertz, 

The bill complaint will dis- 


missed. 


Sales Contract Held Non-Negotiable 


Smith Refrigeration Discount Cor- 
poration, Court Civil Appeals 
Texas, Rep. (2d) 847 


contract for the sale elec- 
tric refrigerator providing for cash 
payment and reciting the terms for 
without stating that the unpaid bal- 
ance payable order bearer, 
non-negotiable and the contract, 
the hands assignee, open 
the defense failure considera- 
tion between the buyer and seller. 

The opinion the court follows: 


July 26, 1930, Smith en- 
tered into written contract with 
Byrne which Byrne sold Smith 
Kelvinator and certain freezing units 
and accessories used 
therewith, for the total recited consid- 
eration $731. cash payment 
$104 was recited, and the balance was 
$26 each. Shortly 
written contract was sold and assigned 
Byrne the Refrigeration Dis- 
count Corporation. Smith failed pay 
the installments they 
cause the machine failed work, and 
the Refrigeration Discount Corpora- 
tion brought suit against him recover 
the balance the unpaid installments. 
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The defendant answered general 
demurrer and general denial, and, un- 
der oath, alleged failure considera- 
tion that the machinery and equip- 
ment described the contract would 
not the work for which was in- 
tended and was wholly worthless. The 
plaintiff, way supplemental peti- 
tion, alleged that the written contract 
question was negotiable instru- 
ment, and that the plaintiff purchased 
said contract before maturity, for 
value, good faith and without notice, 
and that reason 
was entitled recover thereon, even 
though there was failure consid- 
eration between Smith and Byrne. 
Upon the trial the case there was 
evidence introduced tending support 
the plea failure consideration. 
The trial court, however, gave in- 
structed verdict for the plaintiff. The 
defendant appealed. 

Since the pleadings and evidence 
raised the issue failure consid- 
eration, the trial court was not au- 
thorized give instructed verdict 
for the plaintiff unless the instrument 
sued was negotiable instrument. 
Said contract provided, part, fol- 
lows: 

“The undersigned seller hereby sells 
and the undersigned purchaser hereby 
purchases Kelvinator Model No. 
30, Serial 309261, Total installed price 
$654.00. Cash payment purchaser 
(Receipt acknowledged 
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$104.00. Unpaid balance $550.00. 
Special Freezing Units X5-70, Serials 
182422 162970. Add Time Financ- 
paid Purchaser $627.00. other 
Equipment (Itemize) 4x5x9 McCray 
Meat Cooler Serial 13792. 

“Said balance paid install- 
ments follows: $26.00 the Ist 
day September and one installment 
each month thereafter, the final month- 
payment the amount the 
balance then due; with interest after 
maturity all installments the high- 
est legal contract rate. All payments 
the Purchaser are made the 
the Refrigeration Discount 
Corporation, Detroit, Michigan.” 

Said contract nowhere recites that 
the unpaid balance the purchase 
price should paid order bearer. 
the express terms the uniform 
Negotiable Instrument Act, instru- 
ment negotiable “must pay- 
able order bearer.” Revised 
Statutes, article 5932, subsec. 
see, also, Clay-Butler Lumber Co. 
Pickering Lumber Co. (Tex. 
Com. App.) 276 664; Blackwell 
General Motors Acceptance Corpo- 
ration (Tex. Civ. App.) (2d) 
251. apparent, therefore, that the 
instrument here sued was not nego- 
tiable, and that the court erred giv- 
ing instructed verdict for the plain- 
tiff. 


Corporations 


Distribution Unclaimed Corporate 
Dividends Upon Dissolution 
Central New Jersey Land Im- 
provement Co.’s Dissolution, Court 
Chancery New Jersey, 166 Atl. 
Rep. 705 

Upon dissolution corporation, 
sum reserved for dividends, de- 
clared while the company was solvent 
but never collected some stock- 


holders, part the general 
assets and should distributed pro 
rata among all the stockholders but 
uncollected liquidation dividends de- 
clared the liquidating trustees 
the corporation remain trust fund 
for those only who failed partici- 
pate the distribution. 

The opinion the court this 
case reads follows: 
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The Central New Jersey Land 
Improvement Company, chartered 
1867 special act the Legislature, 
was dissolved voluntary action 
the stockholders 1924. The direc- 
tors entered upon their duties trus- 
tees dissolution and continued there- 
until 1931, when, upon their peti- 
tion, they were discharged this court 
and the Hudson Trust Company was 
appointed receiver complete the dis- 
tribution the assets. The receiver 
has now filed its final account and asks 
the direction the court touching the 
distribution the fund its posses- 
sion. Two questions are raised. 

During the corporation’s 
tory, stockholders failed present for 
payment considerable number div- 
idend checks. The company always 
reserved sum sufficient pay these 
the event they should presented 
and did the trustees dissolution. 
This sum was turned over the re- 
ceiver. The question whether 
part the general assets for distri- 
bution among the stockholders. When 
debt due from the corporation the 
individual stockholders. The money 
held answer the dividend not 
trust fund but part the general 
corporate assets. King Paterson, 
Therefore the stockholders who failed 
collect their dividends are not equi- 
table owners specific fund, but 
are creditors, standing the same po- 
sition other creditors. order lim- 
iting creditors has been made this 
proceeding and duly advertised. Stock- 
holders who have presented claims 
this character have been paid and those 
who have failed have been 
barred. The balance the sum re- 
served for old dividends part 
the general assets and should dis- 
tributed among the stockholders pro 
rata their stockholdings. 

May 1924, the directors, 
trustees dissolution, made distri- 
bution, liquidating dividend, 
share. Again, number stock- 
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holders failed collect their propor- 
tionate share this distribution and 
the money uncollected 
possession the receiver. The ques- 
tion is: What disposition shall made 
poration Act, Comp. St. 1910, 
1634, relating dissolution, are part 
one general plan for winding 
the corporation’s affairs. Section 
(page 1637), which directs that any 
balance remaining after the payment 
debts and expenses shall distrib- 
uted among the stockholders, applies 
equally whether distribution made 
ceiver appointed the court. Cam- 
den Mortgage Co. Haines, 
110 Eq. 461, 160 413. “The 
fact that this corporation 
wound its officers, and not under 
the direction this court, 
alter the rights the parties nor 
change the method distribution.” 
McGregor Home Insurance Co., 
Eq. 181; Putnam Slayback 
(C. A.) (2d) 406. Upon dis- 
solution corporation, the assets be- 
come trust fund and the title the 
stockholder becomes equitable right 
distributive share therein. When 
distribution decreed this court, 
the general right stockholder 
share the assets merges the de- 
cree, which judgment favor 
the stockholder for the amount due 
his certificate. certain fixed sum 
then held special and direct trust 
for each Stand- 
ard Distilling Distributing Co., 
that the action the trustees dis- 
solution, whereby they set off each 
shareholder per share, 
same effect the rights 
decree distribution. The trus- 
tees thereby entered into special re- 
lationship trust with each the 
stockholders respect the sum 
allocated. The receiver merely 
substituted trustee and holds title sub- 
ject the same trust. 
holders, respect that distribu- 
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tion, are not mere creditors; the money 
set apart for them belongs them sev- 
erally equity and not available 
for general distribution 
whole class stockholders. 

The receiver will directed file 
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stockholders who have not collected 
their share the assets distributed 
1924, together with the amount allo- 
cated each. The receiver will then 
directed pay this sum into court 
ance among the stockholders. 


Foreign Corporations 


Foreign Corporation Held Doing 
Business California 
Milbank Standard Motor Construc- 
tion Co., California District Court 
Appeal, Pac. Rep. (2d) 271 

sustain judgment against 
foreign corporation, must do- 
ing business within the state and 
service summons must made 
the managing business agent. 


“Doing business” means transacting 
some substantial part its ordinary 
business continuously rather than 


intermittently. The “managing 
business agent” may one suffi- 
cient character and rank make 
reasonably certain that the defend- 
ant will apprised the service 
made. 

this case the defendant, New 
Jersey corporation manufacturing 
engines, sold one the plaintiff 
California. The 
ployed representative California 
assist customers with the mainte- 
nance and service engines bought 
from the defendant, the representa- 
tive having authority employ me- 
chanics whenever necessary. 
plaintiff sued the defendant for 
breach contract and served the 
defendant’s 
sentative California. The court 
held, the following portion its 
opinion, that the service was valid 


all respects give the California 
courts jurisdiction over the defend- 
ant: 


The appellant, Standard Motor Con- 
struction Company, corporation, 
manufactured engines New Jersey 
and was engaged selling some 
them purchasers this state. 
February, 1929, agent en- 
tered into correspondence with defend- 
ant which resulted contract pur- 
chase and sale for Diesel engine. Un- 
able meet plaintiff’s request for 
May delivery, the company sent him 
engine similar type, which had 
exhibition this state boat show. 
The engine, after being installed 
boat, developed mechanical 
defects. The plaintiff made complaint 
thereof and shortly thereafter was noti- 
fied the president the corpora- 
tion that was sending Runyon, 
graduate engineer, their representa- 
tive aid and assist the customers 
California with the maintenance and 
service engines theretofore delivered 
California.” was authorized 
employ mechanics whenever necessary 
this work. Subsequent his ar- 
cific Motor the public were urged 
see their Pacific Coast representa- 
tives, who would tell “why you should 
have Standard Diesel.” Runyon’s 
name and address were given this 
advertisement. Runyon was not 
officer stockholder the defendant 
corporation and was not authorized 
the by-laws rules and regulations 
records the company sign and 
execute contracts. Pursuant the in- 
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structions the president his com- 
pany, addition his servicing en- 
gines had frequent conferences with 
plaintiff Milbank for the purpose 
adjustment his company’s difference 
with him respecting the engine’s defects, 
and promised replace with one 
later type. Being unable settle 
the dispute with defendant his satis- 
faction the plaintiff brought this action 
for breach contract. Runyon, who 
received regular salary, was still ac- 
tively engaged the business his 
company April 18, 1930, when the 
summons was served upon him. 


The defendant first contends that the 
judgment void because not 
far engaged doing business this 
state subject the jurisdiction 
its courts. The authorities, both 
state and federal, have found difficulty 
laying down all-embracing rule 
what constitutes “doing business,” 
and many instances irreconcilable 
conflict have arisen. has been held 
numerous cases, however, that 
order for foreign corporation 
doing business within the state must 
transact here some substantial part 
its ordinary business its agents and 
for that purpose. 
Davenport Superior Court, 183 Cal. 
506, 191 911; Walton Moore 
Dry Goods Co. Commercial Indus- 
trial Company (D. C.) 276 590, 
594; Knapp Bullock Tractor Co. (D. 
C.) 242 543. The phrase “doing 
business” equivalent the words 
“transacting and has refer- 
ence contiunation some form 
business, but ordinarily does not apply 
where corporation does only single 
act business within the state. Gen- 
eral Conference Free Baptists 
Berkey, 156 Cal. 466, 105 411. 
There must the carrying busi- 
ness such extent the corpora- 
tion manifest its presence the 
state even though the transactions are 
national Harvester Co. Kentucky, 
Ed. 1479, 1483. 


Directing our attention the activi- 
ties defendant this state, are 
the opinion that they were 
character constitute “doing busi- 
ness” for the purpose the service 
summons. The continuous endeavor 
service the engines customers or- 
der correct their mechanical defects 
and increase their efficiency was sub- 
stantial and important branch its 
ordinary business. apparent that 
the maintenance such service does 
not logically fall within the category 
merely casual incidental activity 
defendant. Cone New Britain 
Machine Company (C. A.) 
(2d) 593, 595; Beach Kerr Turbine 
Co. (D. C.) 243 706. 


The defendant further maintains that 
the service process was not made 
the construction this phrase there 
has also been pronounced conflict 
the authorities both state and federal. 
But the meaning the term this 
state longer susceptible subtle 
distinctions, are follow the 
recent construction the expression 
used said section 411, Code Civil 
Procedure, Roehl Texas Com- 
pany, 107 Cal. App. 691, 704, 291 
255, 260, follows: hold the true 
the service obtained when the 
agent served sufficient character 
and rank make reasonably certain 
that the defendant will apprised 
any given case the agent question 
‘managing agent’ within what have 
decided the meaning that expression 
must depend the particular 
facts involved. impracticable 
lay down more concrete test gen- 
eral validity.” Considering the testi- 
mony relation the rule just an- 
nounced, are the opinion that the 
court was justified the finding that 
Runyon was the “managing” “busi- 
ness agent” the defendant corpora- 
tion, and that the same should not 
disturbed. 

finally urged that Runyon 
lacked the specific authorization from 
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the defendant corporation required 
section 411 the Code Civil Pro- 
cedure construed Jameson 
Simonds Sak Co., Cal. App. 582, 
289, 292, where was said that the 
status “managing” “business 
agent” could not created “by con- 
struction implication, contrary the 
intention the parties.” 

But are the opinion that this 
language could never have 
tended extend situation similar 
the one presented the instant 
case. Such rule would permit for- 
eign corporation avoid the jurisdic- 
tion the courts this state the 
mere denial its agent’s authority. 
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The true rule found the case 
Connecticut Mutual Life Insurance 
Company Spartley, 172 602, 
Ct. 308, 313, Ed. 569, 573, 
which reads follows: “In such case 
not material that the officers the 
corporation deny that the agent was 
expressly given such power, assert 
that was withheld from him. The 
question turns upon the character the 
agent,—whether such that the 
law will imply the power and impute 
the authority him; and, that 
kind agent, the implication will 
made, notwithstanding denial 
authority the part the other 
cers the corporation.” 


Insurance 


Insurance Policy Life Stock- 
holder-Manager Favor 
Corporation 

Williamson Williamson Paint Mfg. 
Co., Supreme Court Appeals 

West Virginia, 169 Rep. 408 

stockholder and general man- 
ager corporation who induces 
take out insurance policy 
his life the corporation’s expense 
and for its “sole benefit” secures 
personal rights the policy. 
reservation the policy giving him 
the right change the beneficiary 
imposes him trust hold the 
reservation favor the corpora- 
tion. 

This action the widow 
stockholder (Williamson) the 
defendant corporation restrain 
the latter from collecting in- 
surance policy the life the 
stockholder where the premiums 
were paid the corporation, the 
policy payable the corporation, 
and the understanding was that the 
insurance was for the corporation’s 


sole benefit. Before the stockholder 
with the corporation. The corpora- 
had ceased pay premiums, and 
the stockholder had paid pre- 
mium himself before died. The 
beneficiary was never changed. The 
court, the following opinion, held 
favor the corporation: 


This suit enjoin the prosecution 
action law brought William- 
son Paint Manufacturing Company 
(hereafter called paint company the 
company) against the Prudential In- 
surance Company recover the 
ceeds policy insurance taken 
out the paint company upon the life 
Williamson, deceased. The 
plaintiff herein was the wife Mr. 
Williamson, and claims equitable 
right the insurance. The circuit 
court found favor the paint com- 
pany, and plaintiff secured appeal. 

Williamson was general man- 
ager the paint company. Au- 
gust 21, 1921, the following resolution 
was passed the board directors 
the company: “On motion 
Williamson, seconded Lilly, 
the said Williamson was directed 
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take the matter with Jennings 
ralative life insurance policy for 
the benefit the company, and 
apply for ten year term policy the 
amount ten thousand dollars, said 
policy payable said company 
and for the sole benefit said com- 
pany. The treasurer the said com- 
pany pay all the premiums said 
(J. Jennings was in- 
surance agent and stockholder the 
paint company.) Pursuant the reso- 
lution, Williamson procured from the 
Prudential Insurance Company policy 
his life, payable the paint com- 
pany. Upon his request the policy 
stated: “The right change the bene- 
ficiary has been reserved the in- 
sured.” The other officers the paint 
company did not notice that reserva- 
tion when the policy was delivered. 
The premiums were paid the paint 
company until 1928, when Williamson 
sold his stock and severed his connec- 
tion with it. Williamson, the purchaser 
his stock, and the paint company 
executed contract February 
1928, wherein was covenanted fol- 
lows: “It agreed that the Williamson 
Paint Manufacturing Company having 
further claims against the said 
Williamson and that the said Wil- 
liamson has claims against the Wil- 
liamson Paint Manufacturing Com- 
pany.” When the contract 
gotiated and executed, nothing was said 
about the policy, and was retained 
the paint company. Shortly afterwards 
Williamson requested the insurance 
company (in writing) change the 
beneficiary the policy from the paint 
company his wife (the plaintiff). 
was informed the insurance com- 
pany that such change could made 
only the face the policy. then 
made several unsuccessful attempts 
have the paint company surrender the 
policy him. The annual premium 
fell due October 1928, and the 
paint company failed pay it. The 
policy provided grace period” 
thirty-one days which the premium 
could paid after became due. The 
policy also provided exten- 


sion insurance” for one hundred and 
twenty-four days after failure pay 
the premium. Williamson himself paid 
one-quarter the premium Novem- 
ber 1928. died January 13, 
1929, which was within the “automatic 
extension” period. 

Williamson was directed the paint 
company (on his own motion) pro- 
cure the policy for its benefit.” 
The words “sole exclude the 
thought that Williamson was have 
any benefit (right) whatsoever the 
policy. executing that order was 
acting for and not for himself, and 
should have secured the right 
change the beneficiary. Since was 
not entitled reserve the right him- 
self, must regard him 
that right trust for the company. 
The fact that the policy was taken 
his life was mere incident far 
was concerned. That fact gave him 
more control the policy than 
gave any other stockholder the 
paint company. Prior sale his 
stock the company, was interested 
impersonally the policy stock- 
holder. After selling his stock, had 
interest whatever the policy. 
had been paid for wholly the com- 
pany, and his express stipulation 
with the company’s directors (August 
21, 1921) was the “sole” property 
the company. could 
personally. which 
prejudice, defeat the rights the 
company its exclusive property—the 
policy. could not extend the policy 
for his own benefit beyond the “auto- 
matic period without the 
permission the company. had the 
arbitrary right sole proprietor 
the policy let expire the termi- 
nation that period. Consequently 
his payment the premium secured 
him right the policy and took 
right from the company. could 
ignore the payment its election 
ratify and claim the benefit his act. 


may treat the policy force 


either under the automatic extension 
clause because his payment. Un- 
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der either view, the paint company 
entitled the insurance. 

Points presented behalf plain- 
tiff are based cases where the in- 
sured secured policies for their own 
purposes and paid the premiums them- 
selves, and therefore not apply here. 

Our position fully supported 
the decision Wellhouse United 
Paper Co. (C. A.) (2d) 886, 
887. controlling circumstances 
there are comparable general way 
those here. The federal court held 
follows: “At the time the policy was 
issued, the paper company had in- 
surable interest the life the in- 
sured. United States Supplee-Biddle 
Co., 265 189, Ct. 546, 
Ed. 970. This proposition was not 
controverted. policy life insur- 
ance originally valid does not cease 


ficiary’s interest the life the in- 
sured, unless provided the policy 
itself. Connecticut Mutual Life Ins. 
Ed. 251; Grisby Russell, 222 
149, Ct. 58, Ed. 133, 
863. obtaining the policy the in- 
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sured acted, not for himself individu- 
ally, but for the paper company, which 
paid for the insurance. The insurance 
having been acquired the expense 
and for the benefit the paper com- 
pany, that company was the owner 
the policy and the beneficiary 
provisions, including the one 
changing the beneficiary. Whatever 
rights privileges the insured had 
under the terms the policy, held 
trust for the party from whom the 
consideration proceeded. Smithsonian 
Institution Meech, 169 398, 
407, Ct. 396, Ed. 793; 
Rothwell Dewees, Black, 613, 
policy whole was asset the 
paper company. Nothing the evi- 
dence the circumstances attending 
the issue the policy furnishes any 
support for the contention that Alvin 
Wellhouse, before after ceased 
have any connection with the paper 
company, had the right change the 
beneficiary without the consent the 
paper company. conclude that 
did not have that right.” Accord: 
Allen Hudson (C. A.) 
(2d) 330. 


Receivers 


Petition for Receiver Corporation 
Denied 
Ernst Film Production Corporation, 
New York Supreme Court, Special 
Term, 264 Supp. 227 

Where trust indenture 
issue bonds provides that ac- 
tion under the indenture 
maintained any bondholder un- 
less prior ineffective demand 
made upon the trustee the holders 
per cent. amount the out- 
standing bonds, holders $12,000 
corporation bonds out total 
issue $25,000,000 cannot main- 
tain representative action for the 


appointment receiver set 
aside alleged fraudulent convey- 
ance the corporation’s property. 


The facts and opinion 
court are follows: 


Plaintiffs are holders bonds 
Paramount Publix Corporation the 
extent $2,000 out total issue 
$12,000,000 and $10,000 out total 
$13,000,000 outstanding. The two 
issues are secured indentures issued 
trustee for the benefit all the 
bondholders and providing that ac- 
tion under the indentures may main- 
tained unless prior ineffective demand 
has been made upon the trustee the 
holders per cent. amount 
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the outstanding bonds. Plaintiffs have 
brought action set aside fraudu- 
lent conveyance certain contracts 
and properties Paramount Publix 
Corporation the present defendant. 
connection with this action the in- 
stant motion made for receiver 
pendente lite the property alleged 
have been fraudulently conveyed. 
Defendant opposing the motion for 
receiver has set defense the 
failure plaintiffs make the prior 
demand upon the trustee behalf 
per cent. the bonds outstanding 
bring the action. plaintiffs have 
capacity bring action under 
the indenture, the 
whether under the present form ac- 
tion they may obtain 
pendente lite? support their 
right bring independent action 
their bonds, regardless the provisions 
the indenture, reference Gen- 
eral Inv. Co. Interborough Rapid 
Transit Co., 200 App. Div. 794, 193 
139 216. that case the right 
individual holder note secured 
trustee for the benefit all holders 
bring action law recover the 
primary obligation was sustained, re- 
gardless the fact that the indenture 
prohibited individual holders from 
bringing action under the indenture. 
Plaintiffs explain that they are not at- 
tempting action under the indenture, 
but under the Debtor and Creditor 
Law. they had brought action 
law recover the bonds their 


own behalf, the analogy with the In- 
terborough Case would have been com- 
plete. But they have instituted 
such suit. What they seek re- 
ceiver representative action set 
aside transfer fraudulent. The 
nature their action shows that they 
are presuming speak for all the 
bondholders and not for themselves 
alone. They are attempting protect 
their rights under the indenture, but 
permitted they must not 
contravene its terms. The Debtor and 
Creditor Law offers the main merely 
auxiliary remedy prevent the de- 
struction creditor’s primary claim 
against the debtor. the instant case 
the primary cliam 
bonds. creditors they have per- 
fect right their own behalf bring 
action collect the amount their 
debt, ignoring the provisions the 
collateral indenture. 
with this action they may even invoke 
the auxiliary remedies provided the 
Debtor and Creditor Law. But whether 
the court such case, protect 
rights involving few thousand dollars, 
erty involving perhaps several mil- 
lions, another question which fur- 
nishes its own answer. soon the 
plaintiffs presumed speak for all 
other bondholders, they necessarily 
brought the collateral indenture, 
their right which challenged 
question fact. 

Accordingly, the motion for 
ceiver pendente lite denied. Settle 
order. 


Sales 


Extension Time Payment Re- 
vocable Before Acted Upon 
Tarlaian Annex Motors, Inc., Su- 
preme Court Rhode Island, 166 Atl. 
Rep. 806 

Before communication granting 
extension time for payment 
received, relied and acted upon 


the buyer, the vendor sender may 
revoke the extension will. 

This action the purchaser 
automobile recover damages 
against the seller for conversion. 
The plaintiff failed pay in- 
stallment when due and the defend- 
ant granted him extension. Be- 
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fore notice the extension reached 
the plaintiff, the defendant’s agents 
took the plaintiff’s car away. The 
court held that the defendant com- 
pany could change its mind before 
the plaintiff received and relied upon 
the extension. judgment favor 
the plaintiff was reversed and 
new trial granted. 

The opinion the court this 
case reads follows: 


This action trespass the 
case for trover recover damages for 
the conversion automobile and 
certain other personal property. 
was tried before justice the supe- 
rior court sitting without jury, and 
resulted decision for the plaintiff 
for $154, the value the automobile 
and certain articles contained there- 
in. The case before this court 
defendant’s exceptions said decision, 
and rulings during the course 
the trial. 

appeared evidence that 
March 14, 1931, the 
chased Ford automobile from the de- 
fendant’s predecessor conditional 
sales agreement the terms which 
the vendor was retain title the 
automobile until the purchase price— 
$250, plus interest $30—was paid 
The plaintiff paid $88 cash 
and gave twelve notes for $16 each, 
payable monthly for twelve months. 
All the notes were paid when due, 
excepting the last two, due Feb- 
ruary and March 14, and 
totaling $32. the conditional sales 
agreement appeared the 
clause: “Title said property shall 
not pass the purchaser until all 
sums due under the contract are fully 
paid cash. the essence 
this contract and the event the pur- 
chaser defaults any payment, con- 
ditional sales vendor may take imme- 
diate possession said property with- 
out demand (possession after default 
being unlawful). Failure promptly 
exercise any remedies shall not waive 


819 


the strict performance the contract 
prevent seller from immediately pur- 
suing any all the said remedies.” 

After the execution the contract 
and the payment the cash and deliv- 
ery the notes, the vendor delivered 
possession the automobile plain- 
tiff. Defendant negotiated the con- 
tract and notes the Universal Credit 
Corporation, hereinafter 
“finance company.” When the Feb- 
ruary note became due, plaintiff noti- 
the finance company that could 
not meet and was granted exten- 
sion thirty days. March 24, 
the plaintiff received letter from said 
company suggesting that, would 
liquidate his February installment, 
they would mark the March install- 
ment ahead one month April 
Plaintiff wrote that could not meet 
these terms, and reply received from 
the finance company letter dated 
March 30, 1932, asking him borrow 
the sum owed from another loan com- 
pany and liquidate his obligation 
the finance company, within twenty- 
four hours the receipt this letter. 

Plaintiff testified that, the after- 
noon March 31, before received 
the above letter March 30, saw 
one Fitzhenry, agent the finance 
company, and defendant’s agent, Mi- 
chelovitch, examining his automobile 
stood near his place business. 
5:30 m., when plaintiff approached 
his automobile, Fitzhenry introduced 
himself and told plaintiff had been 
sent down from Boston get the 
money the car once. 
testified that Fitzhenry said, plain- 
tiff obtained the money within twenty- 
four hours, could get the automo- 
bile the Annex Motors, Inc. After 
Fitzhenry had taken the plaintiff 
went his home and found the last- 
mentioned letter. That night ob- 
tained the money and went the An- 
nex Motors, Inc., where made 
tender which was refused. The next 
morning telegraphed the money 
the finance company, but 
turned him. After that, plaintiff 
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made additional demands for the auto- 
mobile, but they were refused. 

The court below gave decision for 
the plaintiff the ground that the 
letter received plaintiff after the 
taking his automobile gave him the 
right demand and recover before 
the twenty-four hours stipulated the 
letter March had elapsed. 
the extension the time payment con- 
tained said letter was without con- 
sideration, and the plaintiff was not 
prejudiced and assumed obligation 
reason the receipt thereof, the 
defendant had the right revoke 
withdraw the offer additional time 
for payment and repossess itself 
the automobile. The general rule 
that, before communication granting 
extension received, relied, and 
acted upon, the sender vendor may 
revoke the extension will. Thurber 
Thompson Marseillaise Fr. Baking 
Co., Mise. 392, 147 402; 
427. 

The court deciding the case 
made finding upon the conflicting 
evidence whether, the time 
taking the automobile, defendant’s 
agent offered plaintiff additional 
twenty-four hours which make 
the remaining payments. the plain- 
tiff’s testimony this regard was 
found true, the act defend- 
ant’s agent amounted conditional 
waiver the breach; upon tend- 
ering the amount due within the time 
allowed, plaintiff would entitled 
possession, and one depriving him 
such possession would guilty con- 
version. 

there must retrial the 
case, the question crediting unpaid 
installments against the amount re- 
covery action trover and con- 
version may considered. Smith 
289. this court held that, action 
the purchaser against the seller for 
conversion property bought the 
installment plan, unpaid installments 
should credited against the amount 
recoverable. 


Seller Not Liable for Breach 
Warranty 


Arkansas Power Light Co. Stuck, 
Rep. 560 

article personal property 
the buyer regarded sold without 
warranty fitness and none can 
implied. Therefore action 
for damages the buyer against the 
seller for failure natural gas 
equipment for brickkilns function 
per agreement will not sus- 
tained, where the equipment was 
bought test basis. 


This suit was brought the circuit 
court Craighead county, Jonesboro 
district, appellee against appellant 
recover $3,383.15 for damages his 
brickkilns and contents through the 
alleged failure appellant furnish 
adequate equipment operate said 
kilns with natural gas. The contract 
sued upon and alleged have been 
breached ground for money dam- 
ages claimed follows: 

“Pine Bluff, Arkansas. 


November 18, 1929. 
“Mr. Stuck, Jonesboro Brick 
Company, Jonesboro, Arkansas. 

“Subject: Natural gas equipment. 
“Dear Sir: Complying with our 
verbal understanding and consider- 
ation for the signing year’s con- 
tract for natural gas your brick 
plant will equip your plant burn 
natural gas our expense and you 
are use for year’s time deter- 
mine satisfactory. the gas 
satisfactory you you are keep 
the equipment and pay for same 
total cost $1200. for any 
reason you decide discontinue the 
use gas are take the equip- 
ment out our expense and you are 
not pay anything for the installa- 
tion and for the use it. You are 
pay only for the amount gas used 
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under the regular rate schedule at- 
tached contract. 

“It understood that the equipment 
consist necessary meters and 
regulators which remain 
session and header sufficient ca- 
pacity for any the kilns with out- 
lets this header that any kiln 
can used plus two headers with 
nine burners each for installation 
any kiln which you might use and 
these will equipped with necessary 
valves and unions that they can 
connected and reconnected an- 
other kiln any time. This also in- 
cludes burner under your boiler. 

other words are give you 
trial installation our expense and 
satisfactory you keep and pay for 
and not satisfactory take 
out cost you other than the 
gas which you use. 

“Sketch equipment furnish 
attached hereto. 

“Yours very truly, 

“Arkansas Power Light Co. 
“Accepted Stuck.” 


Attached this contract was dia- 
gram showing the equipment and the 
construction thereof. 

The equipment was installed ap- 
pellant and the brick plant operated 
with natural gas until three kilns were 
finished, During the operation and 
completion the first two kilns, com- 
plaint was made appellee that the 
burners were working unsatisfactorily, 
and they were removed and plain open 
end pipes were installed their places 
under written supplemental agree- 
ment date May 26, 1930, which 
was recited that the equipment was 
installed per agreement, but the 
burners, proving unsatisfactory, were 
removed and plain open end pipes in- 
stalled their places, for which 
deduction less actual cost open end 
pipes should deducted from the ori- 
ginal price $1,200 for the equip- 
ment. After the kilns had been fin- 
ished and the brick removed, appellee 
notified appellant remove the equip- 
ment account its failure per- 
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form the work intended. The notice 
was given June, 1930, and, after 
appellant removed same, this suit for 
damages was instituted. 

Appellant filed answer denying 
the material allegations the com- 
plaint. The cause proceeded hear- 
ing upon the pleadings, and the con- 
clusion the testimony appellant 
moved for instructed verdict, which 
was refused the court over its ob- 
jection and exception. The cause was 
then submitted the jury upon the 
issues joined and the testimony ad- 
duced, which resulted verdict and 
consequent judgment against appellant 
the sum $3,000, from which 
this appeal. 

The contract upon which appellee 
based his suit provided the remedy 
case appellee should become dissatisfied 
with the equipment. plainly says: 
“If for any reason you decide dis- 
continue the use gas, are take 
the equipment out our expense and 
you are not pay anything for the 
installation and for the use it. 

other words, are give 
you trial installation our expense, 
and satisfied, you keep and pay 
for it; and not satisfied, take 
out cost you other than the 
gas which you use.” 


apparent from the written con- 
tract that the equipment was sold sub- 
ject test, and the principle govern- 
ing sales personal property test 
follows: “The general rule seems 
that article personal property’ 
the buyer must regarded sold 
without warranty fitness, and none 

case involving the same principle 
this may found 176 Mich. 109, 
805, under the style Twin City 
Creamery Godfrey. announcing 
the principle the case mentioned, 
the court used the following language: 
“Money damages cannot recovered 
because failure refrigerating 
plant comply with the specifications, 
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the contract provides that case 
the plant does not fulfill the conditions 
the contract the contractor shall 
allowed enter and remove upon 
refunding the payments which had 
been made upon the contract.” 

the instant case, apparent 
that other damages were contem- 
plated the parties than that inci- 
dent the removal the equipment 
notice. This remedy measure 
damages provided the contract 
exclusive; hence, money damages for 


injuries incident the test cannot 
recovered. 


The result would have been the same 
the instant case had the contract 


Statements Mail Order Catalegue 
Held Unfair Competition 
Brown Fence Wire Co. Federal 
Trade Commission, Circuit Court 
Appeals, Fed. 934 

company that manufactures 
and sells farm supplies, and also 
sells farm supplies made others, 
will restrained from advertising 
its mail order catalogue that 
can sell its goods cheaper than 
others because sells direct the 
consumer from the factory, without 
qualifying its statements the 
particular products manufactures 
itself. Such restraining order will 
issue even though competitor can 
prove special damage. 

This case appeal from 
order the Federal Trade Commis- 
sion the plaintiff cease and 
desist from making certain unfair 
statements regarding its products 
sold through mail order catalogues. 
The court, the following opinion, 
sustained the order the Com- 
mission: 
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Unfair Competition 


contained express warranty that the 
equipment would properly function be- 
cause the contract itself provided for 
remedy measure damages. This 
court said the case Crouch Son 
Leake, 108 Ark. 322, 157 
390, 391, (N. S.) 774: 

“The written contract expressed the 
terms the warranty 
the remedy that should accrue from 
breach which was exclusive 
any other mode compensation and 
afforded the only relief which they 
were 

account the error indicated, 
the judgment reversed, and appel- 
lee’s complaint dismissed. 


Petitioner engaged the mail or- 
der business, selling farm supplies 
interstate commerce through the me- 
dium annual catalogues circulated 
the rural districts the United 
States. owns and operates 
factories manufacturing wire fencing 
and allied products, such 
tools, posts, and stretchers. The re- 
maining articles listed its catalogue, 
including fence anchors, barbed wire 
extension arms, paint, roofing, tires, 
tubes, baby chicks, brooders, stoves, 
cream separates, nursery stock, heat- 
ers, and sprayers, are purchased from 
other manufacturers producers, and 
shipped directly from the production 
point the consumer. These general 
statements the nature the peti- 
tioner’s business are subject quali- 
fications, which for present purposes 
unnecessary note. The peti- 
tioner’s catalogue contains statements 
that sells direct from the factory 
the consumer; that the prices for the 
articles are low because the consumer 
does not have pay anything for 
middleman’s profit and expense; and 
that such prices are lower than others 
for the reason that customers pay only 
the actual cost manufacture, plus 
one small profit. 


a 
c 
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The Commission found inter alia 
that with reference articles sold 
the petitioner other than fencing and 
accessories manufactured its own 
factories, and such articles pur- 
chased from, other manufacturers 
loss them, the petitioner mid- 
dleman, and makes profit resale, 
consequence which the statements 
its catalogue, far they refer 
merchandise purchased rather than 
produced, have tendency mislead 
and deceive the public induce 
purchase such articles from 
tioner preference its competitors, 
that the methods involved are un- 
fair methods competition inter- 
state commerce and constitute viola- 
tion the Federal Trade Commission 
Act (15 USCA 41-51). 

response its findings fact 
and conclusions law, the Commis- 
sion issued order directed the 
petitioner, its agents, and employees, 
directing that connection with the 
sale interstate commerce all ar- 
ticles not manufactured, produced, 
grown the petitioner, they cease 
and desist from representing directly 
implication, that such articles 
are manufactured, fabricated, 
produced grown, and from giving 
the reason for its alleged ability 
sell such articles quoted prices the 
fact that they are furnished direct 
the consumer from the petitioner’s own 
factories, mills, nurseries, hatcheries, 
other establishments, without any 
expense charge for middleman, 
with but one profit plus the manufac- 
turer’s cost, when such not the case. 

are asked set aside the Com- 
mission’s order the ground that the 
evidence does not support its findings 
respect the three prerequisites 
upon which desist order must 
based: (1) The methods complained 
must unfair; (2) they must meth- 
ods competition commerce; (3) 
proceeding the Commission 
prevent the use the methods must 
appear the interest the pub- 
lic. Federal Trade Commission 
Raladam Co., 283 643, Ct. 


The petitioner’s denial unfair meth- 
ods rests mainly upon the assertion 
that the statements “Direct from fac- 
“Direct you,” factory 
you,” “Factory and simi- 
lar phrases used the catalogue are 
literally true and not tend 
mislead. Its contention that the meth- 
ods are not methods competition 
commerce based principally upon 
offer prove the catalogues 
other mail order houses that per 
cent. petitioner’s competitors the 
mail order business use such terms 
“Factory prices” and “From factory 
you” with respect goods which 
they not themselves manufacture, 
and that this the custom the mail 
order business. This evidence was ex- 
cluded the Commission, and its rul- 
ing assigned error. 

Aside from question substantial 
competition that may still exist rea- 
son per cent. mail order houses 
refraining from employing challenged 
methods, there still remains the compe- 
tition, undoubtedly 
those who sell similar products through 
retail stores, agents, jobbers. The 
excluded testimony did not reach, nor 
purport reach, that sort compe- 
The contention that such com- 
petition not competition com- 
merce clearly without merit. But 
without regard whether the offered 
testimony substantially covers the com- 
petitive field, was not conclusive for 
another reason. The petitioner offered 
prove that the phrases 
prices,” “Direct from factory,” and 
“From factory you” are commonly 
used the mail order business, but 
the petitioner itself goes far beyond 
this. Assuming for the moment that 
there implication such phrases 
that the factory referred one 
owned, operated, and controlled the 
petitioner, other statements the cat- 
alogue leave room for doubt 


the meaning conveyed. its 1931 


catalogue the petitioner used this lan- 
guage: “Every page this book 
proves that pays buy your fencing 
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Sy 
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and other farm and home needs direct 
from Jim Brown’s 
ing direct from factories saves 
least 1-3 per cent. your purchas- 
ing dollar, because you pay in-be- 
tween profit the dealer and jobber, 
who add value, but who add their 
profits the original factory cost. You 
save all this needless expense when 
you buy direct from factories.” 
This language, without qualification 
confining those articles actually 
produced the petitioner’s factories, 
clearly supports the findings unfair 
methods, and the offered proof not pur- 
porting show similar methods 
competitors, the language also sustains 
the finding unfair competition, even 
upon the assumption that similar meth- 
ods competitors remove 
tioner’s practices from control the 
Commission’s orders. 

also sufficiently appears that the 
proceeding was the interest the 
Whatever may have been our 


public. 
previous understanding the line 
demarcation between methods trade 


which result most private 
wrong and those which there spe- 
cific and substantial public interest 
(which led our decision in- Royal 
Milling Company Federal Trade 
Commission, F.(2d) 581), any mis- 
apprehension may have entertained 
the exclusive character the tests 
applied thereto enumerated 
Federal Trade Commission Klesner, 
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138, 838, has now been 
dispelled the decision Federal 
Trade Commission Royal Milling 
Co. al., Ct. 335, 336, 
Ed. decided February 1933. 
The language the Supreme Court 
that case peculiarly applicable here: 
“If consumers dealers prefer pur- 
chase given article because was 
made particular manufacturer 
class manufacturers, they have 
right so, and this right cannot 
satisfied imposing upon them 
exactly similar article, one equally 
good, but having different origin.” 

remaining contention must noted. 
the instant case the Commis- 
sion produced direct testimony tend- 
ing show that any the petitioner’s 
were imposed upon de- 
ceived the representations made 
its catalogue, and claimed that 
such omission fatal the case 
against it. know reason why 
reasonable factual inference may not 
the basis for the fact findings 
the Commission well direct evi- 
dence. Price fundamental fac- 
tor merchandising, and 
sive drawing customers one com- 
petitor and from others, that seems 
superfluous demand direct proof 
the efficacy methods, frankly relied 
upon, accomplish the results now 
denied. 

The order the Commission sus- 
tained. 


